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In'the District Court of the United States for 
the Northern District of California 
Southern Division 


No. 26591-S 


In Proceedings for the Reorganization of a 
Railroad 


In the Matter of 


TE WESTERN PACIFIG RAILROAD COte 
AUN ¥, 
Debtor. 


PROOF OF CLAIM AGAINST THE WESTERN 
PACIFIC RAILROAD COMPANY, DEBTOR 


1) Name, address and business claimant; The 
Railroad Credit Corporation, 805 Transportation 
Building, Washington, D. C. 

(2) Total amount of claim: $2,534,942.00 plus 
interest. 

(3) Detailed statement of claim showing nature 
of claim and each item thereof, and date each item 
arose: See Exhibit A attached. 

(4) Security or lien, if any, held for said claim: 
See Exhibit A attached. 

(5) Copies of original documents to be submitted 
with claim. (Original promissory notes, contracts, 
orders, or other written documents, if any, forming 
the basis of claim should be copied and the copies 
attached to one copy of proof of claim: See Exhibits 
A-1, A-2, A-3, and A-4 attached. 
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(6) Amount, if any, heretofore paid .on.’said 
claim: See Exhibit A attached. [1*] 

(7) Details and amounts of set-offs or counter- 
claims against said claims: None. 

(8) Net amount now due claimant: $2,534,942.00 
plus interest. - 

(9) Venue, title and number os fuit or proceed- 
ing, if any, in which said claim is involved: None. 

(10) Priority, if any, claimed for payment of the 
claim or any part thereof, and reasons therefore: 
Priority is claimed to the extent justified by the 
attendant facts and figures. 

(11) The Western Pacific Railroad Company 
claim or correspondence file numbers, if any, re- 
lating to claim or any item thereof and to set-offs 
or counterclaims: None. 

(12) Name and address of person authorized by 
claimant to receive and receipt for, on behalf of 
claimant, all dividends or payments: Mr. Arthur B. 
Chapin, Treasurer, The Railroad Credit Corpora- 
tion, 805 Transportation Building, Washington, 
DOC. 

(13) Name and address of attorney authorized to 
represent claimant in respect of said claim: My. 
Daniel Willard, Jy., Counsel, The Railroad Credit 
Corporation, 805 Transportation Building, Wash- 
ington, D. C. 

(14) If proof of claim is executed or verified by 
a person other than (1) claimant, if claimant is an 
individual, (2) member of firm, if claimant is a 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 


4 The Ratlroad Credit Corp. 


partnership, (3) president, vice president or trea- 
surer, if claimant is a corporation, the reasons there- 
for and character of the authority of the person so 
executing or verifying the proof of claim are: None. 


Dated at Washington, D. C., September 10, 1935. 
THE RAILROAD CREDIT 
CORPORATION, 
By E. R. WOODSON 
Its Vice President. [2] 


United States of America, 
District of Columbia—ss. 

E. R. Woodson, being first duly sworn, on oath 
deposes and says that he is the Vice President of 
Claimant herein; that he has been duly authorized 
to execute, verify and file the foregoing proof of 
claim; that he has knowledge of the facts therein 
stated; that the same are true and correct; and 
that the amount now due claimant from The West- 
ern Pacific Railroad Company, Debtor, on claims, 
after allowing all credits, set-offs and counterelaims, 
is $2,534,942.00 plus interest. 

EK. R. WOODSON 


Subscribed and sworn to before me this 10 day of 
September, 1935. 
LOUIS J. LITY GUALD 
Notary Public. 
My commission expires Jan. 10, 1938. [3] 
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EXHIBIT A-1 


A certified copy of the Marshalling and Distribut- 
ing Plan, 1931. 
W. J. KANE, 
Secretary. 


Before The 
Interstate Commerce Commission 


Fifteen Per Cent Case, 1931 
Ex Parte No. 103 


In the Matter of Increases in Freight Rates 
and Charges 


CONTRACT 


By and Between the Rail Carriers Participating in 
the Plan Known as the Marshalling and Distri- 
buting Plan, 1931, with each other 


and with 


The Railroad Credit Corporation [4] 


Form No. 1B. (12-16-31) 


Assent and Agreement 

In consideration of One Dollar and other good 
and valuable consideration to it in hand paid by 
each of the several carriers assenting to the Mar- 
shalling and Distributing Plan, 1931, receipt 
whereof is hereby acknowledged, and in further 
consideration of the assent and agreement of each 
of said carriers to become bound by said Plan, The 
Railroad Credit Corporation, having been there- 
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Exhibit A-1—(Continued) 
unto duly authorized by resolution of its Board 
of Directors, a certified copy of said resolution, 
marked ‘‘Exhibit A,’’ being hereto attached, hereby 
assents to said Plan and agrees to be bound by all 


its terms and conditions. 
THE RAILROAD CREDIT 


CORPORATION, 
By E. G. BUCKLAND 
President. 
Attest : 
(Seal) DANIEL WILLARD, JR. 


Secretary. [5] 


Form No. 1C. (12-16-31) 

Whereas, This Corporation was created and or- 
ganized by common carriers by railroad for the 
purpose of carrying out and facilitating the oper- 
ation of the Marshalling and Distributing Plan, 
1931, 


Now, Therefore, be it 

Resolved 

(1) That the President of this Corporation be 
and he is hereby authorized to execute in the name 
and on behalf of this Corporation the Assent and 
Agreement to said Marshalling and Distributing 
Plan, 1931, in the form submitted at this meeting 
and marked by the Secretary for identification. 
with such changes therein and additions thereto as 
may be made by him upon advice of counsel; and 
the Secretary is authorized to affix the corporate 
seal thereto and attest the same; 
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Exhibit A-1—(Continued) 

(2) That, when sufficient assents have been given 
to said Plan to make it practically operative, the 
President of this Corporation be and he is hereby 
authorized to agree that sufficient assents have 
been so given. 

I Hereby Certify that the foregoing is a true and 
correct copy of a resolution presented to and 
adopted by the Board of Directors of The Railroad 
Credit Corporation at a meeting of said Board 
duly called and held at New York, New York, the 
16th day of December, 1931, a quorum being pres- 
ent and taking the above action. 

(Seal) DANIEL WILLARD, JR. 

Secretary. [6] 


Before the 
Interstate Commerce 
Commission 


Fifteen Per Cent Case, 1931 
Hix Parte No. 103 


In the Matter of Increases in Freight 
Rates and Charges 


ASSENT 


Whereas, in the above entitled proceeding, the 
Interstate Commerce Commission, on the 16th dav 
of October, 1931, filed its report proposing in- 
creases in certain specified freight rates, the reve- 
nues from such mecreases to be marshalled for the 
purpose of avoiding defaults in the payment of 
fixed interest obligations and to stabilize the rail- 
road industry; and 
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Exhibit A-1—(Continued) 

Whereas, in such report the Commission sug- 
gested that a plan for so marshalling the fund 
arising from the proposed increase in rates should 
be worked out by the earriers and submitted for 
the Commission’s approval; and 

Whereas, on the 19th day of November, the car- 
riers having worked out such a plan, the Associa- 
tion of Railway Executives filed in this proceeding 
its petition submitting for the Commission’s ap- 
[7] proval the proposed plan together with a draft 
of a proposed charter for a corporation to carry 
out and administer the plan together with a draft 
of proposed by-laws for sueh corporation; and 

Whereas, on the 28th day of November, 1931, 
argument in respect to such petition and the ‘plan 
therewith submitted was heard by the Commis- 
sion; and 

Whereas, on the Sth of December, 1931, the 
Commission rendered its decision thereon in which 
Ue RES 

For the reasons above set forth, and because 
we desire to act promptly in this proceeding, 
in accordance with the duties imposed and the 
authority conferred upon us by the Interstate 
Commerce Act, and avoid delays which will be 
injurious to the general public, neluding the 
earriers, we hereby modify onr original report 
to the extent of relieving the carriers from the 
necessity of complying with the pooling ‘plan 
therein deseribed. This will leave them free to 
apply in the premises their own loaning plan, 
but, since use of the latter plan will not be 
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Exhibit A-1—(Continued) 

pooling, within the meaning of that term as 
used in section 5 (1) of the Interstate Com- 
merece Act, and because loans by and between 
common earriers, as such, have not been in- 
eluded within the jurisdiction conferred upon 
us by Congress, we neither approve nor dis- 
approve either the loaning plan or the agency 
the carriers say they expect and intend to use 
in making that plan effective. However, we 
rely on them to apply the funds to be derived 
from the authorized increases in rates in aid 
of financially weak railroads in [8] accordance 
with the purposes expressed in our original re- 
port and in the instant application pursuant 
thereto and the arguments thereon presented ; 
and 


Whereas it is now desired by the carriers to per- 
fect and to put into operation the plan presented 
to the Commission as above stated as a means of 
accomplishing the purposes of the Commission as 
described in its original report herein: 

Nome thevefore, tHh@Ms.. 0. ee sce eee e vases 
company, duly authorized thereto by its Board of 
Directors or its Executive Committee, hereby as- 
sents to the plan, a draft of which. is. hereto at- 
tached, being in substance the plan presented to the 
Commission by the Association of Railway Hxecu- 
tives with its said petition filed with the Commis- 
sion on the 19th day of November, 1931, in the 
above entitled proceeding, and, in consideration of 
the benefits expected to accrue to it thereunder and 
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Exhibit A-1—(Continued) 
of corresponding obligations entered into by other 
carriers, covenants and obligates itself to the Cor- 
poration mentioned in said plan and to the other 
assenting carriers to comply with all the terms and 
requirements of said plan and reserves to itself all 
of the rights and benefits that may accrue to it 
thereunder. This assent is expressly made subject 
to paragraph sixteen of said plan, which reads as 
follows: 
“This plan shall not become effective as to 
any carrier unless it agrees that a sufficient [9] 
number have assented to make it «practically 
operative, but shall become effective as to those 
so agreeing at a date not later than January 1, 
1932, to be fixed by them.”’ 


(Sea, ABy: cs. eee os cs 


Attest: 


Secretary. [10] 


Before The 
Interstate Commerce Commission 
Fifteen Per Cent Case, 1931 


Ex Parte No. 103 


In the Matter of Increases in Freight Rates 
and Charges 


Plan providing for the disposition of the increase 
in revenue growing out of the increases in rates on 
commodities and classes of traffic specified in the 
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Exhibit A-I1—(Continued) 
Appendix to the Commission’s report, filed Decem- 
ber 5, 1931, and to be known as the Marshalling 
and Distributing Plan, 1931. 

1. A corporate agency to be created and organ- 
ized, under the name of The Railroad Credit Cor- 
poration, for the purpose of collecting, receiving 
and administering the fund growing out of the in- 
erease in rates scheduled by the Commission for an 
increase in the Appendix to its report in this pro- 
ceeding, filed December 5, 1931. It shall be incor- 
porated under the laws of the State of Delaware. 
Its administrative offices will be located in the City 
of Washington, D. C. <A draft of its proposed 
charter, or Certificate of Incorporation, and [11] 
of its proposed by-laws is hereto attached. It is 
hereinafter referred to as the Corporation. 

2. All carriers by railroad or by water, rates of 
which are subject to the jurisdiction of the Inter- 
state Commerce Commission, may file tariffs pro- 
viding for the rate increases specified in the Ap- 
pendix to the Commission’s report; and all such 
carriers by railroad assenting to the plan as in the 
next succeeding paragraph provided shall be par- 
ticipants in the plan as hereinafter indicated; but 
no carrier already in default as to its fixed interest 
obligations, or which is in receivership, or which 
derives less than fifty per cent of its revenues from 
freight transportation, and no carrier by water, 
shall either contribute to, or receive from, the fund 
any amount whatever. The participants m_ the 
plan are hereinafter referred to as the participating 
carriers. 
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Exhibit A-1—(Continued) 

3. Any carrier eligible to participate, except as 
limited by the next preceding paragraph, shall, 
upon execution of its written assent to this ‘plan, 
become and be a participating carrier hereunder 
and obligated to make payments into the fund in the 
amounts and at the times hereinafter specified, and 
shall thereby confer upon the Corporation full 
power and authority to deal with, administer and 
apply the fund, so paid to it, to and for the pur- 
poses of the plan and to do and perform any and 
all other things necessary or appropriate to carry 
out and effectuate its purposes. - 

4. The amount to be paid into the fund, by each 
of the participating carriers, shall be the gross 
revenue received by it from the increase of rates 
[12] scheduled by the Commission to be increased 
in the Appendix to its report in this proceeding, 
filed December 5, 1931; provided, however, that if 
any participating carrier is required to pay a tax or 
taxes because of the receipt by it of revenue from 
the proposed Increase in rates, it shall, upon pay- 
ment thereof, be entitled to withdraw from the Cor- 
poration, and the Corporation shall refund to it. 
the amount of such tax or taxes. In no case shall 
a participating earrier be required to pay into the 
fund any amount (except interest on delayed pay- 
ment) not derived from the increase then in force 
in rates made pursuant to the Commission's pro- 
posal. 

5. The amount derived from the increase in rates 
shall, as nearly as possible, be ascertained and stated 
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Exhibit A-1—( Continued) 

by each participating carrier within forty days 
after the month in which it accrues, and shall be 
paid to the Corporation within ten days after the 
expiration of the forty-day period, to constitute a 
fund for the purposes hereinafter specified. Similar 
payments into the fund shall thereafter be made 
monthly and, if not paid when due, the amount 
thereof shall bear interest at the rate of eight per 
cent per annum. Monthly report of such payments 
shall be made by cach participating carrier to the 
Tuterstate Commerce Commission. 

6. The expense of administration incurred by the 
Corporation shall be paid ont of the fund. 

7. The Corporation shall use the fund so pro- 
vided to carry out the Commission’s purpose to pre- 
vent, so far as practicable, defaults bv railroad 
companies in their fixed interest obligations. To 
that end, and subject to the exceptions hereinafter 
[13] stated, it shall, upon the application of any 
participating carrier, if the amount in the fund at 
the time is: sufficient for the purpose, make to the 
applicant such loan or loans therefrom as are neces- 
sary to enable it to meet its fixed interest obliga- 
tions and to avoid default thereon; but no advance 
or loan from the fund shall be made for any other 
purpose and no advance or loan shall be made— 

(a) To a carrier then in default or in receiver- 
ship ; 

(b) To a carrier which derives less than fifty 
per cent of its revenues from freight transporta- 
tion; 
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Exhibit A-1—(Continued) 

(c) To a carrier which is able to meet its fixed 
interest obligations from its earnings, other income 
or other resources; 

(d) To a carrier which, with the aid of the loan 
from the Corporation, would still be unable to meet 
its fixed interest obligations or to avoid a default. 

(e) To a carrier by water; 

(f) To a carrier which has not complied in full 
with its obligations under paragraph 4 of this plan. 

(ee) anes Miles 2 Cia. 

In determining the amount of the deficiencies in 
the earnings of an applicant and the necessity for 
making it a loan, the amount actually expended 
for maintenance (but not the amount charged to 
operating expenses on account of depreciation and 
retirements) in the period from July 1, 1930, to 
June 30, 1931, shall be used as the maximum of its 
maintenance charges, unless in the discretion of 
the Corporation a different period should in a spe- 
celal case be justified. [14] 

8. Advances from the fund shall be represented 
bv obligations of the participating carrier to the 
Corporation, bearing interest at the then current 
rediscount rate of the Federal Reserve Bank in the 
New York District, the interest rate to be adjusted 
quarterly, on the first days of January, April, Julv 
and October of each vear, to such rediscount rate 
as then exists. The interest shall be pavable sem1- 
annually and the obligation shall fall due at such 
time as may be agreed upon between the applicant 
and the Corporation, not exceeding two years, hav- 
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Exhibit A-1—(Continued) 
ing due regard to the accomplishment of the pur- 
pose of preventing default in the payment of fixed 
interest obligations, but renewable for an additional 
period of not exceeding two years, at the discretion 
of the Corporation. 

No recipient of any loan made from the fund 
shall declave or pay any dividend until the loan has 
been fully repaid principal and interest, except in 
cases where, by contract or otherwise, the payment 
of a specific dividend is a fixed charge, whieh would, 
if not paid, result in a default in respect thereto. 

9. In making loans from the fund the Corpora- 
tion shall take as security the best available col- 
lateral, including, if required by the Corporation, 
the pledge of the amounts due or to become due an 
applicant on distribution as provided in paragraph 
14 and with discretion to the Corporation, in any 
ease of important public interest, to relax the re- 
quirements of this paragraph. 

10. The Corporation shall make monthly reports 
to the Interstate Commerce Commission and to the 
[15] participating carriers, of its receipts, loans and 
disbursements, together with a summary of its cur- 
rent financial condition. 

11. The Corporation shall have the power and 
authority to require reports from the participating 
carriers, and shall have the right of access to and 
audit of their books and records for the purposes 
of this plan. 

12. The Corporation shall render to the Inter- 
state Commerce Commission such periodical reports 
as the Commission may request, and the Commis- 
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sion at all times shall have access to the books and 
records of the Corporation for inspection and audit. 

13. Each railroad carrier making a separate op- 
erating report to the Interstate Commerce Com- 
mission, except those excluded from participation 
by paragraph 2 hereof, shall be under obligation to 
contribute to the fund and shall, subject to the pro- 
visions of paragraph 7, have the right to apply for 
and receive loans therefrom. 

14. At least once in every six months the Board 
of Directors of the Corporation shall review its 
needs for funds to carry out and accomplish its pur- 
poses; and, if they shall at any time find that there 
is a balance in its hands over and above its require- 
ments, such balance shall be distributed to the par- 
ticrpating carriers in the proportion in which their 
respective earnings (not including interest paid in 
on delayed payments), less any amount repaid to 
them, respectively, as a refund for taxes, contri- 
buted to the fund, except that any distributable 
amount inuring to a carrier indebted [16] to the 
fund, instead of being paid to it, shall be credited 
on its obligation. 

15. The obligation imposed bv this plan to make 
payments into the fund shall continue in effect 
until such payments shall have been made in respect 
to all traffic moved up to and including March 31, 
1933, and the Corporation shall exist and continue 
to function only for such period thereafter as may 
be necessary to collect all outstanding loans and 
obligations, make distribution of the remaining 
funds to the participating carriers in the proportion 
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above mentioned, and generally to wind up and 
settle its affairs. 

16. This plan shall not become effective as to 
any carrier unless it agrees that a sufficient number 
have assented to make it practically operative, but 
shall become effective as to those so agreeing at a 
date not later than January 1, 1932, to be fixed by 
them. [17] 


CERTIFICATE OF INCORPORATION 
of 
THE RAILROAD CREDIT CORPORATION 


First. The name of this corporation is The Rail- 
road Credit Corporation. 

Second. Its principal office in the State of Dela- 
ware is located at No. 100 West Tenth Street, in 
the City of Wilmington, County of New Castle. The 
name and address of its resident agent is The Cor- 
poration Trust Company, No. 100 West Tenth 
Street, Wilmington, Delaware. 

Third. The nature of the business or objects or 
purposes proposed to be transacted, promoted or 
earried on by this corporation are as follows: 

(a) To finance or participate in financing, 
through provision of credits (directly or indirect- 
ly) or otherwise, of common carriers by railroad 
throughout the continental United States, in such 
manner and on such terms as may seem expedient. 

(b) To subscribe for, purchase, acquire, take, 
own, hold, buy, sell, assign, dispose of, transfer, 
pledge, hypothecate, mortgage, exchange and gen- 
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erally deal and trade in and with securities, shares 
of stock, bonds, mortgages, debentures, notes, com- 
mercial paper, certificates of interest, certificates of 
deposit, certificates of indebtedness, bills and ac- 
counts receivable, evidence is of indebtedness, con- 
tracts, obligations and investments of all kinds, 
whether secured or unsecured, and to loan money 
on the security of any thereof, or without security, 
and to enter into contracts with others for joint 
participation in the purchase, issuance and _ sale 
thereof, and to make advances upon consignments 
of merchandise and commodities, and to hypothe- 
cate all such merchandise and commodities as se- 
eurity; and with power to transact all of the com- 
mercial and financial transactions pertaining to any 
of the businesses herein provided for. 

(c) To purchase or otherwise acquire securities, 
assets and properties of every kind and descrip- 
tion, including real estate, or any interest therein, at 
judicial, judiciary, trustee’s, pledgee’s, mortga- 
gee’s or liquidating or public or private sales of 
any kind, or tax sales and to carry on a general 
liquidation and realization business. 

(d) To purchase, or m any manner acquire, and 
to hold, deal in, lease, mortgage and incumber real 
estate, both improved and unimproved, or any in- 
terest therein, wheresoever situate, and to subdi- 
vide, develop and improve the same for the pur- 
poses of sale or otherwise, and to invest, trade, deal 
in and deal with goods, wares and merchandise and 
real and personal property of every class and de- 
scription. 

(e) To organize, or cause to be organized, under 
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the laws of the State of Delaware, or of any other 
State, Territory, or country, or the District of Co- 
lumbia, a corporation or corporations, for the pur- 
pose of accomplishing any of the objects for which 
this corporation is organized, or for any other pur- 
pose or purposes, and to subscribe to the capital 
stock of and/or to make loans or advances to, or 
otherwise finance. such corporation or corporations, 
and to dissolve, wind up, liquidate, merge or con- 
solidate any such corporation or corporations. [19] 

(f) To borrow money for the purpose of meet- 
ing the operating expenses of the corporation, and 
to issue its obligations therefor. 

(g) To do any and all things herein set forth, 
and in addition such other acts and things as are 
incident or conducive to the attainment of the pur- 
poses of this corporation, or any of them, to the 
same extent as natural persons lawfully might or 
could do in any part of the world, in so far as such 
acts are not inconsistent with the provisions of the 
laws of the State of Delaware. 

The foregoing clauses shall be construed as ex- 
pressing both objects and powers, and it is hereby 
expressly provided that the foregoing enumeration 
of specifie powers shall not be held to limit or re- 
strict in any manner the powers of this corporation. 
and are in furtherance of, and in addition to, and 
not in limitation of, the general powers conferred by 
the laws of the State of Delaware. 

It is the intention that the purposes, objects and 
powers specified in this paragraph Third and all 
subdivisions thereof shall be limited and restricted 
to carrying out and facilitating the operation of 


20 The Railroad Credit Corp. 


Exhibit A-1—(Continued) 

the Marshalling and Distributing Plan, 1931, here- 
inafter referred to in paragraph Eleventh. 

Fourth. The total number of shares of stock 
which the corporation shall have authority to issue 
is twelve and the par value of each of said shares is 
One Hundred Dollars ($100.00) amounting m the 
ageregate to Twelve Hundred Dollars ($1,200.00). 

Fifth. The amount of capital with which this 
corporation will commence business is ‘Twelve 
Hundred Dollars ($1,200.00). [20] 

Sixth. The names and places of residence of 
the incorporators are as follows: 


Names Residence 
C. S. Peabbles Wilmington, Delaware 
L. E. Gray Wilmington, Delaware 
L. H. Herman Wilmington, Delaware 


Seventh. The names and places of residence of 
the first board of directors shall be as follows: 


Names Residence 
J. J. Bernet Cleveland, Ohio 
E. N. Brown New York, N. Y. 
EK. G. Buekland New Haven, Conn. 
A. J. County Sts Wavids, ear 
P. E. Crowley Mt. Vernon, N. Y. 
L. A. Downs Chicago, Il. 
G. B. Elliott Wilmington, N. C. 
A. D. MeDonald New York, N. Y. 
lacey New Haven, Conn. 
B. M. Robinson Washington, D. C. 
H. A. Seandrett Evanston, Ill. 
G. M. Shriver Pikesville, Md. 
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Eighth. The existence of this corporation is to 
continue until December 31, 1937. 

Ninth. The private property of the stockhold- 
ers of this corporation shall not be subject to the 
payment of corporate debts to any extent whatever. 

Tenth. The number and qualifications of diree- 
tors of this corporation and the method of nomi- 
nating them shall be fixed and may be altered from 
time to time, as may be provided in the by-laws. In 
ease of vacancies in the board of directors the [21] 
latter may elect directors to fill such vacancies, pur- 
suant to the provisions of the by-laws, to hold of- 
fice until the next annual meeting of the stockhold- 
ers and until their respective successors shall have 
been duly elected and qualified. 

Eleventh. This corporation is organized by 
common earriers by railroad in continental United 
States for the purpose of carrying out and facili- 
tating the operation of the plan worked out by said 
carriers in response to the suggestion of the Inter- 
state Commerce Commission in Ex Parte 103. and 
known as the Marshalling and Distributing Plan, 
1931, for marshalling, through collections by this 
corporation from the several carriers as provided 
in said plan, revenues derived from the increases 
in rates and charges authorized in the report filed 
December 5, 1931, in Ex Parte 103, also from anv 
modifications thereof, or additions or supplements 
thereto, and for distributing, through loans to car- 
riers in need thereof under such plan, such part or 
all of the funds so collected and accumulated as may 
be required for this purpose; and the board of di- 
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rectors is hereby authorized and empowered to take 
any and all action and to exercise any and all of 
the powers of this corporation which it may, in its 
discretion, deem advisable or proper to carry out 
the purposes aforesaid, whether resulting in profit 
or not. No dividends shall be declared or paid on 
the capital stock of this corporation. 

In furtherance, and not in limitation, of the pow- 
ers conferred by statute, the board of directors is 
expressly authorized: [22] 

(2) To fix, determine and vary from time to 
time the amount to be maintained as surplus and 
the amount or amounts to be set apart as working 
eapital. 

(b) To make, amend, alter, change, add to or 
repeal by-laws for this corporation, without any 
action on the part of the stockholders. The by- 
laws made by the board of directors may be 
amended, altered, changed, added to or repealed by 
the stockholders. 

(c) To sell, assign, convey and otherwise dispose 
of any part of the property, assets and effects of 
this corporation, in the regular course of business, 
on such terms and conditions as it shall deem ad- 
visable, without the assent of the stockholders in 
writing or otherwise; and also to sell, assign, trans- 
fer, convey and otherwise dispose of the whole or 
substantially the whole of the property, assets, ef- 
fects, franchises and good will of this corporation 
on such terms and conditions as it shall deem ad- 
visable, but only with the assent in writing or pur- 
suant to the affirmative vote of the holders of not 
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less than the majority in interest of the stock then 
outstanding but in any event not less than the 
amount required by law. 

(d) To receive from time to time, without assent 
or other action of the stockholders of this corpora- 
tion, subscriptions for, and to sell any or all of the 
then unissued capital stock of this corporation. 

All of the powers of this corporation, in so far as 
the same lawfully may be vested by this certificate 
in the board of directors, are hereby conferred upon 
the board of directors of this corporation. [23] 

No director or officer of this corporation shall be 
held accountable to any stockholder or creditor of 
this corporation, or to anyone whomsoever, for any 
loss, claim or liability resulting from any action 
taken or power exercised in good faith hereunder. 

If the by-laws of this corporation shall so provide 
the stockholders and directors shall have power to 
hold their meetings either within or without the 
State of Delaware, and to have one or more offices 
outside the State of Delaware; to keep the books 
and records of this corporation (except as other- 
wise provided by the laws of the State of Delaware) 
outside of the State of Delaware, and at such place 
or places as may from time to time be designated 
by the board of directors. 

The accounts and books of this corporation, or 
any of them, shall be open to the inspection of any 
stockholder during business hours. 

Twelfth. In the absence of fraud no contract 
or transaction between this corporation and any 
other association or corporation shall be affected by 
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the fact. that any of the directors or officers of this 
corporation are directors or officers of such other 
association or corporation, provided that such con- 
tract or other transaction shall be authorized or 
ratified by the assent of at least seven of the direc- 
tors of this corporation not so interested. 

Thirteenth. Except where other notice is spe- 
cifically required by statute written notice only of 
any stockholders’ meeting given as provided in the 
by-laws shall be sufficient without publication or 
other form of notice. [24] 

Fourteenth. Any officer elected or appointed by 
the board of directors, or by the stockholders, or 
any member of any committee, may be removed at 
any time, with or without cause, in such manner as 
shall be provided in the by-laws of this corporation. 

Fifteenth. This corporation may in its by-laws 
make any other provisions or requirements for the 
management or conduct of the business of this cor- 
poration, provided the same be not inconsistent 
with the provisions of this certificate, or contrary 
to the laws of the State of Delaware or of the 
United States. 

Sixteenth. This corporation reserves the right 
to amend, alter, change, add to or repeal any pro- 
vision contained in this certificate of incorporation, 
in the manner now or hereafter prescribed by 
statute, and all rights conferred on officers, direc- 
tors and stockholders herein are granted subject 
to this reservation: Provided, however, that wher- 
ever in this certificate or by the laws of the State 
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of Delaware the written consent or affirmative. vote 
is required of the holders of a designated propor- 
tion of the capital stock of this corporation to any 
specified act or thing, then and in that event any 
amendment, alteration, change, addition to or re- 
peal of any such provision shall require the written 
consent or affirmative vote of the holders of such 
designated proportion of the capital stock of this 
corporation. 

We, the undersigned, being each of the incor- 
porators hereinbefore named for the purpose of 
forming a corporation to do business, both within 
and without the State of Delaware, and in pur- [25] 
suance of the General Corporation Law of the State 
of Delaware, being Chapter 65 of the Revised Code 
of Delaware, and the acts amendatory thereof, and 
supplemental thereto, do make and file this certifi- 
cate, hereby declaring and certifying that the facts 
herein stated are true, and accordingly have here- 
unto set our hands and seals, this.......... day of 
December, 1931. 


ces 
L. E. GRAY, 
if 


In presence of 
Harold E. Grantland. 


State of Delaware 
County of New Castle—ss. 

ise It Remembered, that on this ......... day of 
December, 1931, personally came before me, Harold 
E. Grantland, a Notary Public for the State of 
Delaware, C. 8. Peabbles, L. E. Gray and L. H. 
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ers to order and act as chairman thereof. In case 
neither the president nor a vice president is pres- 
ent, any stockholder present may call the meeting 
to order, and the stockholders present may elect 
a chairman of such meeting. . 

The seeretary of the corporation shall act as sec- 
retary at all meetings of the stockholders. In his 
absence the chairman may appoint any person to 
act as secretary. 

Section 5. At each meeting of the stockholders 
every stockholder shall be entitled to vote in per- 
son or by proxy appointed by an instrument in 
writing subscribed by such stockholder or by his 
duly authorized attorney and delivered to the judges 
of election at the meeting, and he shall have one 
vote for each share of stock registered in his [28] 
name at the time of the closing of the transfer 
books for said meeting. No share of stock shall be 
voted on at any election which has been transferred 
on the books of the corporation within twenty (20) 
days next preceding such clection. The vote for 
directovs, and, upon the demand of any stoeckholdex, 
the vote upon any question before the meeting, shall 
be by ballot. 

Section 6. All elections of directors and all votes 
where a ballot is required shall be conducted by 
two judges of election who shall be appointed by 
the board of directors; but, in the absence of such 
appointinent by the board of directors, the ehair- 
man of the meeting shall appoint such judges who 
shall not be directors or candidates for office of 
director. 
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Section 7. Of the total number of directors to 
be elected at the annual meeting of stockholders 
ten shall be nominated by districts as provided in 
this Section, and one shall be nominated by the 
board of directors of The American Short Line 
Railroad Association. For the purposes of such 
nomination, the continenta] United States shall be 
divided into three districts, known as the Eastern 
District Cincluding New England), the Southern 
District and the Western District. 

The stockholders shall nominate one person for 
director at large. There shall be no other nomina- 
tions for the board of directors 

The Eastern District shall be bounded by the 
Atlantic Seaboard from the Canadian boundary to 
Norfolk, Virginia, by the main line of the Norfolk 
and Western Railway from Norfolk, Virginia, to 
[29] Kenova, West Virginia, by the main line of the 
Chesapeake & Ohio Railway from Kenova, West 
Virginia, to Cincinnati, Ohio, by the Ohio River 
from Cincinnati, Ohio, to Cairo, Hlinois, by the 
Mississippi River from Cairo, Tlinois, to the mouth 
of the Illinois River at or near Grafton, {linois, by 
the Illinois River from Grafton, Lllinois, to Pekin, 
ilnois, by a line south and east of the Atchison, 
Topeka and Santa Fe Railway from Pekin, Tlinois, 
through Joliet and Streator, Illinois, to Chicago, 
Iilinois, by a line drawn from Chicago, Hlinois, to 
include the Southern Peninsula of Michigan, and 
thence following the Canadian boundary to the At- 
lantic Seaboard; including, however, the Norfolk 
and Western Railway, the Chesapeake & Ohio Rail- 
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way, the Canadian National Railways and the Vir- 
geinian Railway. 

The Southern District shall be bounded by the 
Atlantic Seaboard on the east, by the Eastern Dis- 
trict on the north, by the Mississippi River on the 
west, and by the Gulf of Mexico on the south. 

The Western District shall be bounded by the 
Eastern District and the Southern District on the 
east, by the Gulf of Mexico and the Mexican boun- 
dary on the south, by the Pacifie Ocean on the west, 
and by the Canadian boundary on the north. 

Each Class I common carrier by railroad shall 
be deemed a member of the district in which its 
line of railroad is located, or if located in more 
than one district, of the district in which the greater 
portion of the main-line mileage of its system is lo- 
eated. 

Five directors shall be nominated by the mem- 
[30] bers of the Hastern District, one of said five di- 
rectors being from New England; three directors 
shall be nominated by the members of the Western 
District; and two directors shall be nominated by the 
members of the Southern District. 

Not more than fifty (50) nor less than fifteen 
(15) days prior to the date of the annual meeting 
of the stockholders, the secretary of the corpora- 
tion shall send to each Class I common carrier by 
railroad and to The American Short Line Railroad 
Association a form of vote for nominations for di- 
rectors, stating the number of directors to be nom- 
inated by the members of each district and by The 


vs. Frederick H. Ecker, et al. 31 


Exhibit A-1—(Continued ) 

American Short Line Railroad Association. The 
recipients thereof shall thereupon name the. per- 
son or persons (not more than the number speci- 
fied by the secretary) proposed by them under the 
provisions of this Section as the nominee or nom- 
inees for director or directors, and return such vote 
to the secretary. Each Class I railroad in voting 
for its nominee, or each of its said nominees, shall 
be entitled to a voting power proportional to the 
amount it has paid into said corporation, less any 
distribution theretofore made. 

The secretary shall canvass the nominating votes 
of the members of each district or class of railroads 
received by him prior to such annual meeting and 
shall report the same to the stockholders at the 
meeting. The five persons (one of whom shall be 
from New England) receiving the most nominating 
votes in the Eastern District shall be the nominees 
of that district. The three persons receiving the 
most nominating votes in the [31] Western District 
shall be the nominees of that district. The two per- 
sons receiving the most nominating votes in the 
Southern District shall be the nominees of that Dis- 
LETC. 

Section 8. Written notice of the annual or anv 
special meeting of the stockholders, stating the time 
and place of such meeting, shall be mailed, postage 
prepaid, at least ten (10) days before such meeting, 
to each stockholder at such address as appears on 
the stock books of the corporation or at his last 
known post-office address. 

Every stockholder who shall attend any meeting 
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of stockholders in person or by proxy shall be 
deemed to have waived notice of such meeting, and 
if any stockholder shall, in person or by attorney 
thereunto authorized in writing, or by telegraph, 
eable, radio or wireless, waive notice of any meet- 
ing, whether before or after such meeting be held, 
notice thereof need not be given to him. Notice 
of any adjourned meeting of the stockholders shall 
not be required to be given except when expressly 
required by law. 

Section 9. A complete list of the stockholders 
entitled to vote, arranged in alphabetical order with 
the address of each and the number of shares held 
by each, shall be prepared by the secretary at Jeast 
ten (10) days before every election and shall be 
open at the place where said election is to be held 
for said ten (10) days to the examination of any 
stockholder, and shall be produced and kept at the 
time and place of election during the whole time 
thereof, and subject to the inspection of any stock- 
holder who may be present. [382] 

Section 10. Special meetings of the stockhold- 
ers for any purpose or purposes, other than those 
regulated by statute, shall be ealled by the presi- 
dent or a vice president or the secretary whenever 
the board of directors shall so direct, and shal] also 
be called at the request in writing of stockholders 
owning one-sixth of the shares of the eapital stock 
of the corporation then issued and outstanding. 
Any such request shall state the purpose or pur- 
poses of the proposed meeting. 
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Section 11. The business transacted at a special 
meeting shall be confined to the object or objects 
stated in the eall. 

Section 12. Written notice of any special meet- 
ing of the stockholders stating the time, place and 
object thereof shall be mailed, postage prepaid, at 
least ten (10) days before such meeting to each 
stockholder at such address as appears on the stock 
books of the corporation or at his last known post- 
office address. 

ARTICLE IV. 


Directors 

Section 1. The property, business, and affairs 
of the corporation shall be managed by its board 
of directors, which shall consist of twelve mem- 
bers, none of whom need be a stockholder, but all 
of whom, except the director who is president, shall 
be an officer or director of a common carrier by 
railroad or of an association of common earriers 
by railroad. The number of directors may be al- 
tered by an amendment to these by-laws. ‘The di- 
rectors elected at the first meeting of the incorpo- 
[383] raters, and at each annual meeting thereafter, 
shall hold office until the next annual meeting and 
until their successors are duly elected and quali- 
fied. No compensation shall be paid to any direc- 
tor for his services as director. 

Section 2. The board of directors may hold their 
meetings and may have one or more offices and 
keep the books of the corporation, except the orig- 
inal or duplicate stock ledger, at such place or 
places in the State of Delaware or outside of the 
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State of Delaware as they may from time to time 
determine. 

Section 3. In addition to the powers and duties 
by these by-laws expressly conferred upon them, 
the board of directors may exercise all such pow- 
ers of the corporation and do all such lawful acts 
and things as are not by statute or by the certificate 
of incorporation or by these by-laws directed or 
required to be exercised or done by the stockholders. 


ARTICLE V. 


Meetings of The Board 

Section.1. For the purpose of organization and 
otherwise each newly elected board of directors shall 
hold a regular meeting on the day of, but follow- 
ing, the annual meeting of the stockholders, or at 
such later time as shall be fixed by vote of the 
stockholders at the annual meeting, or they may 
meet at the place and time for the next regular 
meeting of the board of directors, and no notice of 
such meeting shall be necessary to the newly [384] 
elected directors in order legally to constitute the 
meeting. 

Section 2. At all meetings of the board of direc- 
tors seven directors shall constitute a quorum for 
the transaction of business, and the act of a ma- 
jority of the directors present at any meeting at 
which there is a quorum shall be the act of the 
beard of directors, except as may be otherwise 
specifically provided by statute or by the certifi- 
eate of incorporation or by these by-laws. No loan 
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shall be made by the corporation unless authority 
therefor be given at a meeting by a majority vote 
of the entire board of directors. _ — 

Section 3. Regular meetings of the board shall 
be held monthly at such time and place as shall be 
designated in the call for the meeting. Five (©) 
days’ notice to each director personally or by mail 
or by telegraph or telephone shall be given of all 
regular meetings. (Amended Oct. 19, 1933—See 
margin) 

[Marginal Note]: Section 3. Except as other- 
wise ordered by the directors or the Executive Com- 
mittee, regular meetings of the Board shall be held 
monthly at such time and place as shall be desig- 
nated in the call for the meeting. Five (5) days’ 
notice to each director personally or by mail or by 
telegraph or telephone shall be given of all regular 
meetings. 

Section 4. Special meetings of the board may be 
called by the president on five (5) days’ notice to 
each director personally or by mail or by telegram 
or telephone, unless the president shall deem a 
shorter notice, but not less than two (2) days, ex- 
pedient. Special meetings shall also be called by 
the president or secretary in like manner on the 
written request of any two directors. 

Section 5. All regular and special meetings of 
the board except as otherwise herein provided 
shall be held at such place and at such time as shall 
be specified in the call of said meeting or in the 
waiver of notice thereof. [385] 
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ARTICLE VI. 


Committees 
All committees designated or appointed by the 
board of directors shall keep regular minutes of 
their proceedings and report the same to the board 
at its next regular meeting. 


ARTICLE VII. 


Officers 

Section 1. At the first meeting of the directors 
elected by the imcorporators such directors shall 
elect one of their number as president and at the 
first meeting after each annual meeting of the 
stockholders the board of directors shall elect from 
their number as president the person elected by 
the stockholders as director at large; and they 
shall also elect one or move vice presidents, a treas- 
urer and a secretary, none of whom need be a mem- 
ber of the board. The board may also appoint one 
or more assistant treasurers, one or more assistant 
secretaries, and such other officers and agents as 
the board may deem advisable, all of whom shall 
respectively have such authority and perform 
such duties as from time to time may be prescribed 
by the board. 

Section 2. The officers so elected or appointed 
shall hold office until their successors ate chosen and 
qualify in their stead. Any officer elected or ap- 
pointed by the board of directors or by the stock- 
holders, or any member of any committee, may be 
removed at any time with or without cause by the 
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affirmative vote of a majority of all of the direc- 
tors. [36] 

Section 3. The president shall be the chief ex- 
ecutive officer of the corporation. He shall have 
general and active management of and exercise 
general supervision over the business and prop- 
erty of the corporation. He shall execute instru- 
ments in writing requiring a seal, in the name, on 
behalf of and under the seal of the corporation. 
He shall preside at all meetings of the sttockholders 
and of the board of directors. He shall have such 
other powers and duties as the board of directors 
may determine. He shall be ex officio a member of 
all standing committees. 

Section 4. In the event of the death, resigna- 
tion, retirement, disqualification, disability, sick- 
ness, absence, removal from office or refusal to act 
of the president, a vice president designated by the 
president or the board of directors shall perform 
the duties and exercise the powers of the presi- 
dent. The vice presidents shall have such j:owers 
and duties as the board of directors may determine. 

Section 5. The secretary shall attend all meet- 
ines of the stockholders and board of directors and 
act as secretary of the meeting and record all reso- 
lutions and minutes of al! proceedings in a book 
to be kept for that purpose. He shall also. when so 
requested, act as secretary of any committee ap- 
pointed by the board. He shall give, or cause to be 
given, notice of meetings of the stockholders and 
board of directors, and shall have such other powers 
and duties as may be prescribed by the board of di- 
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rectors or by the president, under whose supervision 
the secretary shall be. The secretary shall keep 
in safe custody the stock books and the [37] seal 
of the corporation and, when authorized by the 
board of directors, or president, shall affix the 
seal to any instrument requiring the same. The 
assistant secretaries shall have such powers and 
perform such duties as may be prescribed by the 
president, the secretary, or board of directors. 

Section 6. The treasurer shall have the custody 
of the corporate funds and securities, and shall 
keep full and accurate accounts of receipts and 
disbursements, in books belonging to the corpora- 
tion, and shall deposit all moneys and other valu- 
able effects in the name and to the credit of the 
corporation in such depositaries as may be desig- 
nated by the board of directors. He shall disburse 
the funds of the corporation as authorized, taking 
proper vouchers for such disbursements, and shall 
render to the president and directors, at the regu- 
lar meetings of the board or whenever they may 
require it, an account of all his transactions as 
treasurer and of the financial condition of the cor- 
poration. He shall have such other powers and 
duties as the president or board of directors may 
determine. ‘The assistant treasurers shall have such 
powers and perform such duties as may be pre- 
scribed by the president, the treasurer, or the board 
of directors. 

Section 7. The board of directors may by reso- 
lution, or the president may, require any officers, 
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agents, or employees of the corporation to furnish 
bonds conditioned for the faithful performance of 
their respective duties, with a surety company sat- 
isfactory to the board of directors or president, as 
surety, the expense of which shall be paid by the 
corporation. [38] 


ARTICLE VITI. 


Vacancies 

If in any office that may be filled by the board of 
directors a vacancy shall occur for any reason, or 
the office of any director shall become vacant, then 
and in that event the board of directors, or a mia- 
jority of the remaining directors, may clect er ap- 
point a successor or successors who shall hold office 
until the next annual election, unless sooner dis- 
placed. Any vacancy in the board of directors 
shall be filled by a director of like qualifications as 
to director representation as those of his prede- 


cessor. 
AU MICU t 1D. 


Duties of Officers and Agents May 
Be Delegated 

In the event of death, resignation, retirement, 
disqualification, disability, sickness, absence, re- 
moval from office or refusal to act of any officer or 
agent of the corporation, or for any reason that the 
board of directors may deem sufficient, the board of 
directors may delegate for the time being the pow- 
ers or duties of such officer or agent to anv other 
officer or agent or to any director. 
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ARTICLE X. 


Certificates of Stock 

The certificates of stock of the corporation shall 
be numbered and shall be entered in the books of 
the corporation as they are issued. They shall exhibit 
the holder’s name and the number of shares and 
shall be signed by the president or a vice presi- [39] 
dent and the secretary or an assistant secretary, 
or treasurer or an assistant treasurer, and_ shall 
bear the corporate seal. They shall be in such 
form and contain such provisions as the board of 
directors may determine. 


ARTICLE XI. 


Transfer of Stock 

Section 1. Transfer of stock shall be made on 
the books of the corporation only by the person 
named in the certificate or by attorney, lawfully 
constituted in writing, and upon surrender of such 
certificate. 

Section 2. The board of directors may close the 
stock transfer books in its discretion for a period 
not exceeding twenty (20) davs preceding any 
meeting, annual or special, of the stockholders. 

Section 3. The corporation shall be entitled to 
treat the holder of record of anv share or shares of 
stock as the holder in fact thereof and accordingly 
shall not be bound to recognize any equitable or 
other claim to or interest in such share or shares 
on the part of anv other person whether or not it 
shall have express or other notice thereof, save as 
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expressly provided by the laws of the State of 
Delaware. 

Section 4+. The board of directors may appoint 
one or more transfer agents and registrars of 
transfer, and may require all stock certificates to 
bear the respective signatures of such respective 
transfer agents and registrars. [40] 


2G RO, OBE, 


Lost Certificates 

Any person claiming a certificate of stock to be 
lost or destroyed shall make an affidavit or affirma- 
tion of that fact, and advertise the same in such 
manner as the board of divectors may require, and 
shall give the corporation a bond of indemnity in 
form and with one or more sureties satisfactory to 
the board of directors, in at least double the value 
of the stock represented by said certificate, where- 
upon a new certificate may be issued of the same 
tenor and for the same number of shares as the 
one alleged to be lost or destroyed, but always sub- 
ject to the approval of the board of directors. 


ARTICLE XITI. 


Inspection of Books 
The accounts and books of the corporation shall 
be open to the inspection of the stockholders dur- 
ing business hours. 
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ARTICLE XIV. 


Checks, Contracts, Ete. 

Section 1. All checks, notes, drafts, acceptances, 
bills of exchange, orders for the payment of money, 
and all written contracts and instruments of every 
kind that do not require a seal shall be signed by 
such officer or officers or person or persons as the 
board of directors may from time to time by reso- 
lution prescribe. 

Section 2. All instruments in writing that require 
the corporate seal of the corporation to be [41] 
affixed thereto, shall be signed and attested by 
such officer or officers as the board of directors may 
from time to time by resolution prescribe. 


ARTICLE XV. 


Fiscal Year 
The fiscal year shall begin on the first day of 
January of each vear. 


ARTICLE XVI. 


Section 1. Whenever under the provisions of 
these by-laws notice is required to be given to any 
stockholder, director or officer, it shall not be con- 
strued to mean personal notice, but such notice 
may be given by telephone, or, in writing, by let- 
ter, telegraph, radio, wireless, or cable, addressed 
to such stockholder, director or officer at such ad- 
dress as appears on the books of the corporation, 
or in default of such address to said stockholder, 
director or officer at his last known post-office ad- 
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dress, and such notice shall be deemed to be given 
at the time when the same shall be thus sent or 
mailed. 

Section 2. Any stockholder or director may 
waive any notice required to be given under the pro- 
visions of the General Cororation Law of the State 
of Delaware, the certificate of incorporation or these 
by-laws, whether before or after the time stated 
therein, and his presence at any meeting shall be 
deemed to be a waiver of notice of such meeting. [42] 


ARTICLE XVI 


Amendments 

These by-laws, or any of them, may be amended, 
altered, changed, added to or repealed by the board 
of directors at any regular or special meeting, pro- 
vided that not less than a majority of the whole num- 
ber of directors vote in the affirmative; provided, 
however, that no amendment of these by-laws shall 
be made by the board of directors in respect to 
matters set forth in Section 2 of Article V. [43] 
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by pledged, together with any that may be pledged 
hereafter or may have been pledged heretofore as 
security for this or any other obligation of the 
Railroad Company to the payee, shall be applicable 
in like manner to secure the payment of any and all 
such obligations. And all such securities in the 
hands of the payee shall stand as one general con- 
tinuing collateral security for the whole of said 
obligations so that the deficiency on any one may 
be made good by enforcement of the rights and 
remedies of the payee in respect of the sale of col- 
lateral or otherwise as to the rest. And the Rail- 
road Company hereby gives to the payee a len for 
the amount of all the liabilities aforesaid upon all 
other property of the Railroad Company at any 
time coming into the possession of the payee. And 
the Railroad Company hereby agrees to remain re- 
sponsible for any deficiency in payment, waiving 
any benefit, exemption, or privilege under any law 
now or hereafter to be in force. 

The Railroad Company further agrees that on the 
nonperformanee of the foregoing agreement to fur- 
nish additional security upon demand of the pavee 
and/or upon nonperformance of any of the coven- 
ants or agreements made with the payee, as herein- 
after defined, or upon the nonpayment of any of 
the above mentioned liabilities, or upon default in 
payment of interest on any of the said liabilities as 
the same may become due, or in case of insolvency 
or the appointment of a receiver for the Railroad 
Company or of its property, or assignment for the 
benefit of creditors, then in any such case the payee 
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is hereby authorized to sell, assign, transfer, and 
deliver any or all of said securities or interest there- 
in or any substitute therefor, or any additions 
thereto, or any such other property, at such time 
or times, to such person or persons, and in such 
several parts or parcels as the payee may decide, 
and to sell the whole or any of such parts or parcels 
or interest therein, either at any broker’s board or 
at public or private sale, either for cash, upon eredit. 
or for future delivery, at the option of the pavee, 
without demand, advertisement, or notice of the 
time or place of sale or adjournments thereof which 
are hereby expressly waived. Upon the nonpay- 
ment or the nonfulfillment of any of the conditions 
of this note, or upon anv sale of any of the collateral 
security held by the payee or upon the appointment 
of a receiver of the Railroad Company or of its 
property or upon an assignment for the benefit of 
creditors as aforesaid, then the whole or any desig- 
nated part of the liabilities of the Railroad Com- 
pany to the payee shall mature at the election of 
the payee by presentation thereof for payment. 

In case of any sale by the payee in pursuance of 
the terms of the last preceding paragraph of any 
ov all of said securities or interest therein or other 
property on credit or for futnre delivery, the pavec 
shall incur no Hability in case of failure by the pui- 
chaser to take up and pay for such securities or 
such mterest or such other property so sold. In 
case of any such failure the payee shall have the 
same right to dispose of said securities and interest 
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therein and such other property as are given in the 
last preceding paragraph to the same effect as 
though no sale had theretofore been made. 

At any sale under the provisions of this instru- 
ment, the payee may itself purchase the whole or 
any pait of the securities sold or interest therein 
or other property, free from all right of redemp- 
tion on the part of the Railroad Company, which 
right is hereby waived and released. In case of any 
sale the payee may first deduct all expenses inci- 
dent to the collection, sale, and delivery of the 
securities or property so sold, and any other ex- 
penses incurred by the payee in connection with 
such sale; and may then apply the residue to any 
one, or more, or all, of said habilities, whether due 
or not due, returning the overplus, if any, to the 
Railroad Company, which shall remain liable to the 
payee for any deficiency remaining or existing 
after such sale. And the Railroad Company hereby 
further authorizes the payee, at its option, at any 
time, to appropriate and apply to the payment of 
any of the aforesaid liabilities, whether now exist- 
ing or hereafter contracted, any and all property 
now or hereafter in the hands of the payee belong- 
ing to the Railroad Company, whether the afore- 
said labilities are then due or not due. 

The Railroad Company further agrees that, upon 
any transfer of this note, the payee may deliver 
the securities or property held as security, or any 
part thereof, or interest therein, to the transferee, 
who shall thereupon become vested with all the 
powers and rights above given to the payee in re- 
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spect thereto for the purpose of securing and en- 
forcing the payment to the holder of the whole or 
any part of the indebtedness evidenced by this note. 
And the payee shall thereafter be forever relieved 
and fully discharged from any liability or responsi- 
bility in the matter to the Railroad Company or to 
its successors or assigns. 

The Railroad Company and indorsers and guar- 
antors hereby waive presentment, protest, and no- 
tice of dishonor, and agree to remain bound for 
the payment of this note and all interest and 
charges thereon, and that the hen hereof and the 
pledge hereunder shall remain undisturbed, not- 
withstanding any extension of time, substitution of 
collateral, or other indulgence granted by the holder 
of this note, hereby waiving all notice of such ex- 
tension, substitution, or other indulgence. 

In the event this note, or any part thereof, is col- 
lected by an attorney, either with or without suit, 
the Railroad Company agrees to pay a reasonable 
attornev’s fee and cost of collection. 

The term pavee shall mean and include The Rail- 
road Credit Corporation and/or any successor, or 
assign, or liquidator, or transferee of The Railroad 
Credit Corporation or any other transferee of this 
note. 

Until this note and interest thereon have been 
fully paid, the Railroad Company agrees not to pay 
any dividend on any of its capital stock (except on 
stock, if any, on which non-payment of a specific 
dividend constitutes a default). 
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In Witness Whereof the Railroad Company has 
caused this note to be executed by its Vice Presi- 
dent and attested or countersigned by its Assistant 
Secretary, both being thereunto duly authorized, 
this 29th day of June, 1932. 


Attest : 
[Signed ] T. J. BYRNE 

Assistant Secretary. 

THE WESTERN PACIFIC 
RAILROAD COMPANY 

[Signed] By M. J. CURRY 

Vice President. 
Countersigned by: 


Approved as to form and execution 
[Signed] D. WILLARD, JR. 
Counsel 6/29/32 


July 15, 1933—Paid on Account of Principal 


DistributtvonvNo, 1 ........................26 1,005 00m 
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May 7, 1934— a a Tax Refunds ... 3,114.11 
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July 31, 1934—Paid on Account of Principal 


Sept. 30, 19384+— 


Oct. 31, 1934— 


Nov. 30, 1934— 


Dee. 31, 1934— 


Jan. 31, 1935— 


Hep. 20, 1925— 
Mer oi 1935— 
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Aug. 31, 1935— 
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Dp. Creek =... 1.89 
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EXHIBIT A-3 
R.C.C. No. 5 6-16-32. 
NOTH OF BORROWING CARRIER 


New York, N. Y., 

March 25th, 1933. 

$1,293,489.00 
On demand, but if no demand is made, then on or 
before March 24th, 1935, The Western Pacifie Rail- 
road Company, a corporation of the State of Cali- 
fornia (hereinafter called the ‘Railroad Com- 
pany'’), for value received, promises to pay to The 
Railroad Credit Corporation (hereinafter called the 
‘“nayee’’), or order, at its offiee in Washington, 
D. C., in gold coin of the United States of Amevica 
of the present standard of weight and fineness, One 
Million two hundred ninety-three thousand four 
hundred thirty-nine Dollars, with interest thereon 
payable semi-annually at the rate of 34% per cent 
per annum from the date thereof, to and including 
the 31st day of March, 1933, and thereafter at rates 
to be fixed as provided in the Marshalling and Dis- 
tributing Plan, 1931, and until payment of said prin- 
cipal sum, with the option on the part of the Rail- 
road Company to repay the whole ov any part of 
said principal sum, with aecrned interest thereon, 
at any time before maturity; having deposited with 
the payee as collateral security for the payment of 
this note and any extension or renewal thereof, as 
well as for the payment of any other liability or 
liabilities of the Railroad Company to the pavee 
due or to become due, or which may hereafter be 
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contracted or existing, the following described prop- 
erty: 

$2,000,000, principal amount of The Western Pa- 
cific Railroad Company’s General and Refunding 
Mortgage Gold Bonds, Series B. In addition there- 
to, The Railroad Company has caused The West- 
ern Pacific Railroad Corporation to pledge with 
and assign to The Railroad Credit Corporation, as 
further security for this note and upon the terms 
and conditions set forth in that certain instrument 
of pledge bearing even date herewith and executed 
by said The Western Pacific Railroad Corporation, 
any and all claim or claims which said The Western 
Pacific Railroad Corporation has or may have 
against : 

(1) The Western Pacific Railroad Company in 
the sum of $5,494,722.00 for advances to said The 
Western Pacific Railroad Company ; 

(2) The Standard Realty and Development Com- 
pany in the sum of $120,000.00, for advances to said 
The Standard Realty and Development Company ; 

(3) Sacramento Northern Railway and/or The 
Western Pacific Railroad Company in the sum of 
$856,260.00 for advances shown on the books of the 
Railroad Corporation as indebtedness of Sacra- 
mento Northern Railway, subject to any and all 
rights and claims, if any, of the trustees or the 
holders of any of the bonds issued under the First 
Mortgage dated June 26, 1916, executed by The 
Western Pacific Railroad Company to the First 
Federal Trust Company (now Crocker First Fed- 
eral Trust Company) and Henry E. Cooper, as 
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trustees, including, without limiting the generality 
of the above proviso, the lien, if any, of said First 
Mortgage upon said claim or claims and also the 
obligation, if any, of The Western Pacific Railroad 
Company or of the Railroad Corporation pursuant 
to the terms and provisions of said First Mortgage 
to cause said claim or claims to be discharged or to 
pledge the same under said First Mortgage. 

Further in addition thereto the A. C. James Co., 
at the request of the Railroad Company has de- 
posited and pledged with The Railroad Credit Cor- 
poration, $2,000,000. principal amount of The West- 
to the provisions of a receipt therefor this day given 
to the A. C. James Co. by The Railroad Credit Cor- 
poration, $2,000,000. principal amount of The West- 
ern Pacific Railroad Company’s General and Re- 
funding Mortgage Gold Bonds, Series A, evidenced 
by temporary certificate numbered 'T’-5. 

19338 


Sept.26 Paid on Account of Interest....$19,796.80 
Oct. 27 Paid on Account of Interest 


to Septa2oe joes. 215.58 
1934 
Apr. 30 Paid on Account of Interest.... 12,031.16 7th dis. W.P. 
32,043.54 


, and subject to the authorization of the 
Interstate Commerce Commission when 
and to the extent required by the law, 

In addition theretoathe Railroad Company agrees 
to pledge and does hereby pledge with the payee, the 
Railroad Company’s distributive share in the fund 
established under the aforesaid Plan, as the same 
may be at any time and from time to time deter- 
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mined, and also all right, title and interest of the 
Railroad Company in and to any and all securities 
now or hereafter deposited as collateral security for 
any loan or loans from the Reconstruction Finance 
Corporation to the Railroad Company, subject al- 
ways to the lien thereon of said Reconstruction 
Finance Corporation. 

The Railroad Company hereby agrees, on demand 
of the payee, to deposit with the payee such addi- 
tional security as the payee may from time to time 
demand, and further agrees that the securities here- 
by pledged, together with any that may be pledged 
hereafter or may have been pledged heretofore as 
security for this or any other obligation of the Rail- 
road Company to the payee, shall be applicable in 
like manner to secure the payment of any and all 
such obligations. And all such securities in the 
hands of the payee shall stand as one general con- 
tinuing collateral security for the whole of said obli- 
gations so that the deficiency on any one may be 
made good by enforcement of the mghts and rem- 
edies of the payee in respect of the sale of collateral 
or otherwise as to the rest. And the Railroad Com- 
pany hereby gives to the payee a lien for the amount 
of all the liabilities aforesaid upon all other prop- 
erty of the Railroad Company at any time coming 
into the possession of the payee. And the Railroad 
Company hereby agrees to remain responsible for 
any deficiency in payment, waiving any benefit, ex- 
emption, or privilege under any law now or here- 
after to be in force. 
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The Railroad Company further agrees that on 
the nonperformance of the foregoing agreement to 
furnish additional security upon demand of the 
payee and/or upon nonperformance of any of the 
covenants or agreements made with the payee, as 
hereinafter defined, or upon the nonpayment of any 
of the above mentioned liabilities, or upon default 
in payment of interest on any of the said labil- 
ities as the same may become due, or in case of in- 
solvency or the appointment of a receiver for the 
Railroad Company or of its property, or assign- 
ment for the benefit of creditors, then in any such 
case the payee is hereby authorized to sell, assign, 
transfer, and deliver any or all of said securities 
or interest therein or any substitute therefor, or 
any additions thereto, or any such other property, 
at such time or times, to such person or persons, 
and in such several parts or parcels as the payee 
may decide, and to sell the whole or any of such 
parts or parcels or interest therem. either at any 
broker’s board or at public or private sale, either 
for cash, upon credit, or for future delivery, at the 
option of the payee, without demand, advertise- 
ment, or notice of the time or place of sale or 
adjournments thereof which are hereby expressly 
waived. Upon the nonpayment or the nenfulfll- 
ment of any of the conditions of this note, or upon 
any sale of any of the collateral security held by 
the payee or upon the appointment of a receiver 
of the Railroad Company or of its property or upon 
an assignment for the benefit of creditors as afore- 
said, then the whole or any designated part of the 
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liabilities of the Railroad Company to the pavee 
shall mature at the election of the payee by presen- 
tation thereof for payment. 

In case of any sale by the payee in pursuance of 
the terms of the last preceding paragraph of any or 
all of said securities or interest therein or other 
property on credit or for future delivery, the payee 
shall incur no lability in case of failure by the pur- 
chaser to take wp and pay for such securities or 
such interest or such other property so sold. In 
case of any such failure the payee shall have the 
same right to dispose of said securities and interest 
therein and such other property as are given in the 
last preceding paragraph to the same effect as 
though no sale had theretofore been made. 

At any sale under the provisions of this instru- 
ment, the payee may itself purchase the whole or 
any part of the securities sold or interest therein 
or other property, free from all right of redemp- 
tion on the part of the Railroad Company, which 
right is hereby waived and released. In case of 
any sale the payee may first deduct all expenses 
imecident to the collection, sale, and delivery of the 
securities or property so sold, and any other ex- 
penses incurred by the pavee in connection with 
such sale; and may then apply the residue to any 
one, or more, or all, of said labilities, whether due 
or not due, returning the overplus, if any, to the 
Railroad Company, which shall remain liable to 
the payee for any deficiency remaining or exist- 
ing after such sale. And the Railroad Company 
hereby further authorizes the payee, at its option, 
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at any time, to appropriate and apply to the pay- 
ment of any of the aforesaid Habilities, whether 
now existing or hereafter contracted, any and all 
property now or hereafter in the hands of the payee 
belonging to the Railroad Company, whether the 
aforesaid liabilities are then due or not due. 

The Railroad Company further agrees that, upon 
any transfer of this note, the payee may deliver 
the securities or property held as security, or any 
part thereof, or interest therein, to the transferee, 
who shall thereupon become vested with all the 
powers and rights above given to the payee in re- 
spect thereto for the purpose of securing and en- 
forcing the payment to the holder of the whole or 
any part of the indebtedness evidenced by this note. 
And the payee shall thereafter be forever relieved 
and fully discharged from any liability or responsi- 
bility in the matter to the Railroad Company or to 
its successors or assigns. 

The Railroad Company and indorsers and guar- 
antors hereby waive presentment, protest, and no- 
tice of dishonor, and agree to remain bound for the 
payment of this note and all interest and charges 
thereon, and that the hen hereof and the pledge 
hereunder shall remain undisturbed, notwithstand- 
ing any extension of time, substitution of collateral, 
or other indulgence granted by the holder of this 
note, hereby waiving all notice of such extension, 
substitution, or other mdulgence. 

In the event this note, or any part thereof, is 
collected by. an attorney, either with or without 


vs. Frederick H. Ecker, et al. 59 


suit, the Railroad Company agrees to pay a reason- 
able attorney’s fee and cost of collection. 

The term payee shall mean and include The Rail- 
road Credit Corporation and/or any successor, or 
assign, or liquidator, or transferee of The Railroad 
Credit Corporation or any other transferee of this 
note. 

Until this note and interest thereon have been 
fully paid, the Railroad Company agrees not to 
pay any dividend on any of its capital stock (ex- 
cept on stock, if any, on which non-payment of a 
specific dividend constitutes a default). 


In Witness Whereof the Railroad Company has 
caused this note to be executed by its Vice Presi- 
dent and attested or countersigned by its Assistant 
Secretary, both being thereunto duly authorized, 
this 25th day of March, 1933. 

THE WESTERN PACIFIC 
RAILROAD COMPANY 
By M. CURRY 

Vice President. 

Attest : 
[Seal] ee ets YOR OIN i 

Assistant Secretary. 

Countersigned by: 


ee © © © © © © 8 ee ee ee he lll lll lw 


D. WILLIARD, JR. 
0/20/37 
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The Railroad Credit Corporation 
804 ‘Transportation Building 
Washington, D. C. 


Telephone National 1360 
duly 3, Wooten 
KE. G. Buckland, President 
EK. R. Woodson, Vice President 
A. B. Chapin, Treasurer 
W. J. Kane, Secretary 
Daniel Willard, Jx., Counsel 


The Western Pacific Railroad Company, 
of Wall Street, 

New York City. 

Dear Sirs: 

We refer to the letter written to you by the Re- 
construction Finance Corporation dated June 23, 
1934, and signed by the Chairman of such Corpo- 
ration. 

Subject to your obtaining from the holders of 
at least 75% of your outstanding First Mortgage 
Bonds, assents to the agreement of extension, dated 
as of March, 1, 1934, as modified by the additional 
conditions contained in the printed letter of The 
Western Pacific Railroad Company dated May 29, 
1934 (omitting the condition that the Reconstruc- 
tion Finance Corporation, Vhe Railroad Credit 
Corporation, A. C. James Co. and The Western 
Pacific Railroad Corporation shall in writing un- 
conditionally consent and agree as provided in par- 
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agraph 2 contained mm said printed letter and sub- 
stituting therefor that the Reconstruction Finance 
Corporation, The Railroad Credit Corporation, A. 
C. James Co. and The Western Pacific Railroad 
Corporation shall agree as herein set forth) and 
subject to your obtaining from the A. C. James Co., 
the Reconstruction Finance Corporation, and The 
Western Pacific Railroad Corporation an agree- 
ment with respect to their respective loans to vour 
Company similar to the agreement herein contained 
(with like exception with respect to collateral held 
by them respectively), this Corporation agrees, in 
the circumstances, that it will not, prior to Janu-. 
ary 1, 1937 or should prior to such date receivers 
be appointed for the Railroad Company or the fl- 
ing of a petition by or against it be allowed by the 
Court under Section 77 of the Federal Bankruptcy 
Act, as amended, [51] then prior to the appoint- 
ment of such receivers or the allowance of the fil- 
ing of such petition, whichever may be earlier, take 
any action with respect to collecting interest fall- 
ing due during the calendar vear 1934 on loans of 
this Corporation to the Railroad Company, and 
further agrees that, until such time as the 1934 
extended interest on the First Mortgage Bonds 
shall be paid in full, the 1934 extended interest on 
such assentine First Mortgage Bonds shall be en- 
titled to priority of payment over interest and piin- 
cipal of loans of this Corporation to the Railread 
Company (except with respect to assets or the im- 
come therefrom on which any mortgage securime 
bonds comprised in the collateral pledged as secur- 
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ity for loans of this Corporation is a lien prior 
to the hen of said First Mortgage and except the 
collateral for such loans or the proceeds thereof or 
any payments which may be received by this Cor- 
poration therefrom or be realized by it out of the 
same and except the right of this Corporation to 
retain sums payable under the Marshalling and 
Distributing Plan, 1931) in any proceedings com- 
menced prior to July 1, 19387, whether taken by this 
Corporation to enforce payment of interest or prin- 
cipal of such loans or otherwise. 
Yours very truly, 
THE RAILROAD CREDIT 

CORPORATION 

By (s) E. R. WOODSON 

Vice President 


[Endorsed]: Filed Sep. 12, 1935. [52] 
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Supreme Court of the United States 


File No. 26591 
Nos, 7, &, 20, 33 G70 


October Term, 1942. 
In the Matter of The Western 


WESTERN PACIFIC RAILROAD COMPANY, 
Debtor. 
MANDATE 


United States of America—ss. 

The President of the United States of America, 

To the Honorable the Judges of the District Court 
of the United States for the Northern District 
of California, 


[Seal] 


Greeting: 

Whereas, lately in the United States Circuit 
Court of Appeals for the Ninth Cireuit, in a cause 
between Western Pacific Railroad Corporation, The 
Western Pacific Railroad Company, Irving Trust 
Company, as Substituted Trustee Under the Gen- 
eral and Refunding Mortgage of Western Pacific 
Railroad Company, et al., Appellants, and Institu- 
tional Bondholders Committee, Reconstruction 
Finance Corporation, Crocker First National Bank 
of San Francisco and Samuel Armstrong, Trus- 
tees of the First Mortgage of the Western Pacific 
Railroad Company. Appellees. No. 9714. wherein 
the judgment of the said Circuit Court of Appeals, 
entered in said cause on the 28th day of November, 
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A. D. 1941, as amended by order of February 12, 
1942, is in the following words, viz: 

‘“This cause came on to be heard on the Tran- 
script of the Record from the District Court of 
the United States for the Northern District of Cali- 
fornia, Southern Division, and was duly submit- 
ted; 

On consideration whereof, it is now here ordered, 
adjudged, and decreed by this Court, that the order 
of the said District Court in this cause approving 
a plan of reorganization be and hereby is reversed, 
with costs in favor of the Appellants and against 
the appellees and that this cause be, and hereby is 
remanded to the said District Court with directions 
to dismiss it or, in the court’s discretion and on mo- 
tion of any party in interest, refer it back to the 
Commission for further action. 

It is further ordered, adjudged, and decreed by 
this Court, that the appellants recover against the 
appellees for their costs herein expended, and have 
execution therefor.’’ [53] 


as by the inspection of the transcript of the record 
of the said United States Cireuit Court of Appeal 
which was brought into the Supreme Court of the 
United States by virtue of writs of certiorari 
gervanted upon the petitions of Frederick H. Ecker, 
et al, Constituting the Institutional Bondholders 
Committee; Crocker First National Bank of San 
Francisco et al., Trustees, ete.; The Western Pa- 
eific Railroad Company. Reconstruction Finance 
Corporation; and Irving Trust Company. as Sub- 
stituted Trustee, etc., agreeably to the act of Con- 
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gress, in such case made and provided, fully and at 
large appears. [54] 

And whereas, in the present term of October, in 
the year of our Lord one thousand nine hundred 
and forty-two, the said cause came on to be heard 
before the said Supreme Court, on the said tran- 
script of record, and was argued by counsel: 

On consideration whereof, It is now here ordered 
and adjudged by this Court that the judgment of 
the said United States Circuit Court of Appeals 
in this cause be, and the same is hereby, reveised ; 
and that the judgment of the District Court in 
this cause, be, and the same is hereby, affirmed. 

And It Is Further Ordered that costs in this 
Court be assessed against the losing parties on this 
review of the action of the District Court. This 
assessment is without prejudice to a motion for al- 
lowance for disbursements by respondents in ac- 
cordance with Sec. 77 of the Bankruptey Act, sub- 
section (c) (12). 

And It Is Further Ordered, That the prevailing 
parties here, Frederick H. Ecker, et al., constitut- 
ing the Institutional Bondholders Committee, 
Crocker First National Bank of San Francisco and 
Samuel Armstrong, Trustees of the First Mortgage 
of the Western Pacific Railroad Company, and the 
Reconstruction Finance Corporation recover 
against the said appellants, Western Pacific Raul- 
road Corporation, Western Pacific Railroad Com- 
pany, Irving Trust Company, as Substituted Trus- 
tee, etc., et al., as follows: 
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Frederick H. Ecker, et al., constituting the Insti- 
tutional Bondholders Committee—One Hundred 
Fifty-five Dollars and Sixty-two cents. 

Crocker First National Bank of San Francisco 
and Samuel Armstrong. Trustees of the First 
Mortgage of the Western Pacific Railroad Com- 
pany—Seventy-nine Dollars and Eighty Cents. 

Reconstruction Finance Corporation—(To be 
paid by Western Pacific Railroad Corporation, et 
al., direct to Clerk, Supreme Court.) for their costs 
herein expended and have execution therefor. 

And It Is Further Ordered that this cause be, 
and the same is hereby, remanded to the District 
Court of the United States for the Northern Dis- 
trict of California. 

March 15, 1943. [55] 


You, therefore, are hereby commanded that such 
execution and proceedings be had in said cause, in 
conformity with the opinion and judgment of this 
Court, as according to right and justice, and the 
Jaws of the United States, ought to be had, the said 
writ of certiorari notwithstanding. 


Witness, the Honorable Harlan F. Stone, Chief 
Justice of the United States, the sixth day of May, 
m the vear of our Lord one thousand nine hundred 
and forty-three. 

(Signed) CHARLES ELMORE CROPLEY 
Clerk of the Supreme Court 
of the United States. [56] 


us. Frederick H. Ecker, et al. 


Supreme Court of the United States 


October Term, 1942 
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Cost of Crocker First National Bank of San 


Francisco, et al., in No. 8. 


1942, October Term—Docketing cause and 
filine record $15.00; appearance, .50; fil- 
ing praecipe .50; filing papers, $4.25; fil- 
ing briefs, $20.00; submission, .20; order, 
.20; filing and recording, .65; certified 
copy of the order, $5.00; continuance, .25; 
transfer, $1.00; 


argument, .20; judgment, $1.00; filing same, 
.25; recording, .40; mandate, $10.00; attor- 
ney’s docket tee, $20.00; cost and copy, .40; 


79.80 


$79.80 


Fee Book, Page 46 148 
Test : 


CHARLES ELMORE CROPLEY 
Clerk of the Supreme Court of 


the United States. 


Deputy [57] 
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Supreme Court of the United States 


October Term, 1942 


Cost of Frederick H. Ecker, et al., in No. 7. 


1942, October Term-—Docket cause and 
filing record, $15.00; appearance, .50; fil- 
ing praecipe .50; filing papers, $14.25; fil- 
ing briefs, $50; submission, .80; order, .20; 
filing and recording, .65; certified copy of 
the order, $5.00; continuance .25; transfer, 
$1.00 ; 


argument .20; judgment, $1.00; filing 
same, .25; recording, .40; mandate $10.00 
preparing record for printer, etc.,  .80; 
cost of printing record $34.42; attorney’s 
docket. fee, $20.00; costs and copy, .40;... 


155.62 


$ 155.62 


Fee Book, page 46 147 
Test: 


CHARLES ELMORE CROPLEY 
Clerk of the Supreme Court of 


the United States. 
H. W. BARR 
Hugh W. Barr 
Deputy. 


[Endorsed]: Filed Mav 13, 1943. [58] 
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[Title of District Court and Cause. ] 
No. 26591-S 


PETITION OF REORGANIZATON COMMT- 
THE FOR AN ORDER CONSTRUING 
PLAN OF REORGANIZATION IN VARI- 
OUS RESPECTS AND RECONCILNG IN- 
CONSISTENCIES THEREIN 


Frederick H. Ecker, Frank C. Wright and Robert 
KE. Coulson, being all the members of the Reorgan- 
ization Committee designated to put into effect and 
carry out the plan of reorganization of the debtor 
above named, hereby represent to the Court and pe- 
tition as follows: 

1. Subdivision V of the plan of reorganization 
of the debtor above named (hereinafter called ‘‘the 
plan’’) provides: [59] 

*“V. The construction of the plan by the 
court shall be final and conclusive. The court 
may cure any defect, supply any omission, or 
reconcile any inconsistency 11 such manner or 
to such extent as may be necessary or expedient 
in order to carry out the plan effectiveiv.” 

223 1.C.C. Rep. 455) 


2. In order to expedite the work of vour peti- 
tioners in carrying out the plan and consummatine 
the reorganization, it is necessary that petitioners 
be advised by the Court as to the proper construc- 
tion of certain provisions of the plan hereinafter 
mentioned and the manner of curme the defects 
and reconeiling the imeonsistencies hereinafter 
pointed out. The petitioners will then be able to 
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Court, the form and provisions of mortgages, bonds, 
coupons and other instruments which are necessary 
or desirable in connection with carrving out the 
plan. 
die 
3. In its report of June 21, 1939, the Interstate 
Commerce Commission states as to the allotment 
of new securities to First Mortgage bondholders: 
‘*Based upon our conclusion as to the relative 
priority, value, and equity of the various claims 
and the value of the new securities available in 
exchange therefor, we find that the new secnri- 
ties should be allotted as follows: (1) First- 
mortgage bondholders, $19,716,040 of income- 
mortgage bonds, $29,574,060 of preferred stock, 
and 230,593 shares of common stock, the com- 
mon stock to be taken at the price of $57 a 
shares * * *’" (233e@ @Cekep. 417) 


Paragraph 2 of subdivision P of the plan pro- 
vides: 

‘*2. Holders of existeing first - mortgage 
bonds shall receive for each $1,000, principal 
amount thereof, together with $266.66 2/5 of 
interest accrued and unpaid thereon to January 
1, 1939, approximately $400 of income-mort- 
gage 414-percent bonds, series A, being 40 per- 
cent of the principal amount of said existing 
bonds; $600 of 5-percent preferred stock, series 
A, being 60 percent of the principal amount 
of said bonds; and 4.67 shares of [60] common 
stock, being common stock taken at the price 
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of $57 a share for 100 percent of said accrued 
and unpaid interest.’’? (233 LC.C. Rep. 451) 


The language quoted above presents an inconsis- 
tency requiring reconciliation by the Court. The 
issue of 4.67 shares of common stock at the price of 
$57 a share would not equal the exact amount stated 
of $266.66 2/3 as the accrued and unpaid interest 
to January 1, 1939 on $1,000 principal amount of 
First Mortgage bonds; nor, indeed, would the issue 
of common stock at the rate of 4.67 shares in respect 
of the accrued and unpaid interest on each $1,000 
principal amount of existing I*irst Mortgage bonds 
result in an aggregate issue of 230,593 shares of 
common stock in respect of the aggregate of accrued 
and unpaid interest to January 1, 1939 upon all 
outstanding First Mortgage bonds, said 250,593 
shares being the number of common shares allocated 
to the First Mortgage bonds under the provisions 
of the Commission’s report of June 21, 1939 quoted 
above, and under subdivision P of the plan as in- 
dicated further by subtracting from the total shares 
authorized to be issued in the reorganization (319,- 
441 shares; see subdivision N of the plan) the ag- 
eregate conmon shares allocated to secured credit- 
ors (88,848 shares; see paragraphs 3, + and 5 of 
subdivision P of plan.) 

4, Notwithstanding the imeconsistencies men- 
tioned in paragraph 3 above, your petitioners, on 
advice of counsel, propose, subject to the approval 
of the Conrt, the issue of 4.67 shares of common 
stock in respect of all accrued and unpaid interest 
to January 1, 1939, in the amount of $266.66 2/5 
on each $1,000 principal amount of First Mort- 
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gage bonds; which will result in an aggregate issue 
under the plan of 250,184.767 shares of common 
stock in respect of the ageregate of accrued [61] 
and unpaid interest to January 1, 1939, upon all 
First Mortgage bonds. 


I, 
5. Paragraphs 4 and 5 of subdivision P of the 
plan provide: 

‘‘4. The Railroad Credit Corporation shall 
receive in respect of its claim in the principal 
amount of $2,455,610, together with $146,503 
of interest accrued and unpaid thereon to Janu- 
ary 1, 1939, subject to the reduction of said 
amounts by the application, prior to the date 
of issue of the new securities under the plan, 
of any proceeds from the distributive shares 
of the company or its subsidiaries under the 
marshalling and distributing plan, 1931, appro- 
ximately $154,111 of income-mortgage 414-per- 
cent bonds, series A; $241,681 of 5-percent pre- 
ferred stock, series A; and 35,425 shares of 
common stock, being common stock taken at 
the price of $62 per share. The Railroad 
Credit Corporation’s equity in the collateral 
securing the claim of the Reconstruction Fin- 
anee Corporation is found to be without value.”’ 
(233 1.C.C. Rep. 452) 

‘5. The A. C. James Company shall receive 
in respect of its claim in the prineipal amount 
of $4,999,800, together with $1.249,950 of in- 
terest accrued and unpaid thereon to January 
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1, 1939 $163,724 of income-mortgage 4!4-per- 
cent bonds, series A; $256,756 of 5-percent pre- 
ferred stock, series A; and 37,635 shares of 
common stock, being an amount of common 
stock which bears to the amount of common 
stock allotted to the claim of the Railroad 
Credit Corporation the same proportion that 
the principal amount of general and refund- 
ing mortgage bonds of the debtor heid by 
the A. C. James Company as collateral for 
said claim, bears to the principal amount of 
such bonds held by the Railroad Credit Cor- 
poration as collateral for its claim.”’ (233 I.C.C. 
Rep. 452) 


Subdivision R of the plan provides in part: 

‘“* * * All collateral pledged by the debtor as 
security for notes to the Reconstruction Fin- 
ance Corporation, the Railroad Credit Cor- 
poration, and the A. C. James Company shall 
be reduced to possession by the respective 
pledgees thereof, and shall be surrendered by 
them to the reorganized company and canceled, 
except that the Railroad Credit Corporation 
shall not release or surrender any right or in- 
terest in the distributive shares of the debtor 
or its subsidiaries under the marshaling and 
distributing plan, 1931, but any proceeds from 
such distributive shares after the effective date 
[62] of the plan shall become the property of 
and be retained by the Railroad Credit Cor- 
poration, but to the extent to which received 
prior to the issue of the new securities under 
the plan shall be applied in reduction of the 
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claim of the Railroad Credit Corporation in 
respect of which such new securities are to be 
issued at the rates provided in subdivision P. 
= (233 LOC, Rep. 433) 


District Judge St. Sure in his opinion approving 


the plan of reorganization used the following lan- 
guage (In re Western Pac. R. Co., 34 F. Supp. 493, 
498) : 


“RCC and ACJ are allotted new securities 
on the following basis: From the new securities, 
which the Commission finds are properly issu- 
able in respect of the refunding mortgage bonds 
held as collateral for the RFC, RCC, and ACJ 
notes, are deducted that proportion of each 
class which the principal amount of refunding 
mortgage bonds held by REC as collateral bears 
to the total amount of pledged refunding mort- 
gage bonds. The balance of such new securities 
is then divided between RCC and ACJ in pro- 
portion to the principal amounts of refunding 
mortgage bonds held by them respectively as 
collateral. The result is the allotment of com- 
mon stock to RCC on its claim at the price of 
$62 per share. 

‘‘The unsecured claims of the Western Pacti- 
fic Railroad Corporation and the Western 
Realty Company, and other unsecured claims 
not entitled to priority over existing mortgage, 
are found by the Commission to be without 
value and not entitled to participate in the dis- 
tribution of cash or securities of the reorgan- 
ized company.’’ 
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6. The Railroad Credit Corporation has received 
since January 1, 1939, the effective date of the plan, 
proceeds from the distributive shares of the debtor 
and its subsidiavies under the marshaling and dis- 
tributing plan of 1931 in the aggregate total amount 
of $26,091.72; and further proceeds from such dis- 
tributive shares may be received by The Railroad 
Credit Corporation prior to the issue of the new 
securities under the plan. 

7. The Railroad Credit Corporation has taken 
the position that while it is required under the ‘plan 
to (a) reduce the amount of its presently secured 
claim by the market value [63] of the securities al- 
loting to it under paragraph 4 of subdivision P of 
the plan, and (b) by any proceeds received by it 
from the distributive shares of the debtor and its 
subsidiaries under the marshaling and distributing 
plan of 1931, and (¢) by any proceeds received by 
it from the other pledged collateral, it is neverthe- 
less entitled to receive and retain all securities al- 
lotted to The Railroad Credit Corporation under 
paragraph + of subdivision P of the plan, the 
balance of said claim being an unsecured claim 
against the debtor whieh the Commission im para- 
graph 6 of subdivision P of the plan has found to 
be without value. 

8. The petitioners, upon advice of counsel, sub- 
mit to the Court that the position so taken by The 
Railroad Credit Corporation is inconsistent with 
the provisions of the plan quoted in ‘paragraph 5 
hereinabove, and the petitioners ask the Court for a 
definitive construction of such quoted language so 
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that it will be possible for the petitioners to deter- 
mine with certainty the exact amounts and number 
of securities to be allocated to The Railroad Credit 
Corporation upon consummation of the reorganiza- 
tion. 

III. 

9. The debtor’s notes to The Railroad Credit 
Corporation are secured in part by the pledge and 
assignment of advances made by The Western 
Pacific Railroad Corporation to Standard Realtv 
and Development Company and to Sacramento 
Northern Railway. These advances were pledged 
with and assigned to The Railroad Credit Corpora- 
tion by The Western Pacifie Railroad Corporation 
as accommodation collateral and are evidenced by 
a written mstrument dated March 25, 1933. On 
January 1, 1939, the outstanding balance of the 
advances to [64] Standard Realty and Development 
Company so pledged with and assigned to The Rail- 
voad Credit Corporation amounted to $110,000 prin- 
cipal; the outstanding balance of the advanees to 
Sacramento Northern Railway amounted to #856,- 
260 principal, together with acerned unpaid interest 
from November 1, 1931. 

10. Standard Realty and Development Company 
is a California corporation, all of the outstanding 
capital stock of which is now, and at all times mei- 
tioned in this petition, has heen owned by the debtor. 
Standard Realty and Development Company is 
therefore a hundred pereent owned subsidiary of 
Company is also indebted to the debtor for advances 
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on open account in the amount of $363,310.86, and 
upon a demand note in the amount of $251,273.07. 

11. Sacramento Northern Railway is a Califor- 
nia corperation, operating a railway connecting 
San Francisco and Oakland with various Sacra- 
mento Valley cities in the State of California. All 
of the outstanding capital stock of Sacramento 
Northern Railway is, and at all times mentioned 
in this petition, has heen owned by the debtor. 
Sacramento Northern Railway is therefore a hun- 
dred percent owned subsidiary of the debtor and its 
railway lines are operated as an integral part of 
the interstate railway system of the debtor. In ad- 
dition to its stock ownership, the debtor owns $5,- 
213,475 principal amount of the First Mortgage 
bonds of Sacramento Northern Railroad (liability 
upon which was assumed by Sacramento Northern 
Railway) being substantially all of the outstanding 
honds of Sacramento Northern Railroad. Sacra- 
mento Northern Railwav is also indebted to the 
debtor for advances for capital purposes evidenced 
by notes, in the amount of $4,524,744.38 principal, 
and for advances on open [65] account in the 
amount of €4,949,356.42 principal. 

12. Since January 1, 1939, the effective date of 
the plan, The Western Pacific Railroad Corporation 
has received payment from Standard Realty and 
Development Company of $42,500.00 nrineipal and 
$22,855.97 interest, on account of the advances to 
Standard Realty and Development Company. Of 
the sums so received, The Western Pacifie Railroad 
Corporation has paid over to The Railroad Credit 
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Corporation $17,500.00 principal and $20,102.10 in- 
terest, said sums having been applied by The Rail- 
road Credit Corporation in reduction of interest 
upon its note claim against the debtor. Further 
payments by Standard Realty and Development 
Company on account of such advances may be made 
prior to the issue of the new securities under the 
plan. 

13. The Western Pacific Railroad Corporation 
claims that the securities to be allotted to The Rail- 
road Credit Corporation (the amounts and number 
enumerated hereinbelow) under the plan constitute 
payment in full of The Railroad Credit Corpora- 
tion’s claim and that The Western Pacific Railroad 
Corporation is entitled to have returned to it by 
The Railroad Credit Corporation the original in- 
strument pledging and assigning the advances made 
to Standard Realty and Development Company and 
Sacramento Northern Railway as part. of the colla- 
teral securing the debtor’s notes to The Railroad 
Credit Corporation. The Railroad Credit Corpora- 
tion denies these contentions, its position heing that 
the allotment of securities under the plan is pre- 
dicated solely upen the eollateral pledged by the 
debtor (said collateral consisting of $4,000,000 of 
the debtor’s General and Refunding Mortgage 
bonds) the amounts and number of said allotted 
securities being in proportion to the total amount 
of said General and Refunding Mortgage bonds out- 
standing. [66] 

14. In its order of June 21, 1939, the Interstate 
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Commerce Commission refers to and makes a part 
of said odrer its supplemental report of the same 
date, in the following language: 

“Tt further appearing, That the Commission 
upon reconsideration of the record herein in the 
hght of the aforesaid argument, has, on the 
date hereof, made and filed its supplemental 
report containing its findings of fact and con- 
clusions thereon with respect to the modifica- 
tions of plan requested, and a full statement of 
the reasons therefor, which report is hereby re- 
ferred to and made a part hereof :’’ (233 I.C.C. 
Rep. 441) 


In its conclusions with respect to the allotment 
of securities, said supplemental report of the Com- 
mission states: 

‘‘Based upon our conclusion as to the relative 
priority, value, and equity of the various claims 
and the value of the new securities available in 
exchange therefor, we find that the new seeuri- 
ties should be allotted as follows: (1) First- 
mortgage boudholders, £19,716,040 of income- 
mortgage bonds, $29,574,060 of preferred 
stock, and 230,593 shares of common stock, 
the common stock to be taken at the price 
of $57 a share; (2) Finance Corporation, 
$1,185,200 of income-mortgage bonds, $1,777,800 
of preferred stock, and 15,788 shares of com- 
mon stock, the common stock to be taken at a 
price of $57 a share; (3) Credit Corporation, 
$154,111 of income-mortgage bonds, $241,681 of 
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preferred stock, and 35,425 shares of common 
stock, the common stock to be taken at a price 
of $62 a share, and (4) James Company, $163,- 
724 of income-mortgage bonds, $256,756 of pre- 
ferred stock, and 37,635 shares of common 
stock, being the amount of common stock which 
bears to the amount of common stock allotted 
to the claim of the Credit Corporation the same 
proportion that the principal amount of genera] 
and refunding bonds of the debtor held by the 
James Company as collateral for its claim bears 
to the principal amount of such bonds hold by 
the Credit Corporation for its claim. We will 
modify our prior report and order accord- 
ingly.’’ (233 1.C.C. Rep. 417) 


In referring to that part of the bondholders com- 


mittee’s modified plan, winch suggested that the 


modified plan provide that: 


‘ce * * All collateral pledged by others than 
the debtor as security for the debtor’s notes to 
the Finance Corporation, Credit Corporation, 
and James Company, would be surrendered to 
the pledgors thereof, and all collateral pledged 
by the debtor [67] as security for such notes 
would be reduced to possession by the respec- 
tive pledges thereof, and would then be sur- 
rendered by them to the reorganized company 
and canceled, except that the Credit Corpors- 
tion would not. release or surrender any right or 
interest in the distributive shares of the debtor 
or its subsidiaries under the marshaling and 
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distributing plan, 1931, but any proceeds from 
such distributive shares after the effective date 
of the plan, would become the property of and 
be retained by the Credit Corporation, but to 
the extent to which received prior to the issue 
of the new securities under the plan would be 
applied in reduction of the claim of the Credit 
Corporation.’” (233 I.C.C. Rep. 481, 432) 


the Commission stated in its conelusion: 

‘We do not approve that part of the forego- 
ing provisions which states that all collateral 
pledged by others than the debtor as security 
for the debtor’s notes to the Finance Corpora- 
tion, Credit corporation, and James Company 
would be surrendered to the pledgors thereof. 
With this provision eliminated we approve the 
foregoing provisions. * * *’’ (233 I.C.C. Rep. 
432) 


15. The Supreme Court of the United States 
sustained the provision of Paragraph R of the Com- 
mission’s order of June 21, 1939 (hereinabove quot- 
ed) which directed the surrender and cancellation 
of collateral pledged by the debtor, but held that 
the Commission acted properly in refusing to direct 
the surrender of collateral pledged by others than 
the debtor. The opinion states with reference to 
such collateral : 

‘(x * * None of the collateral, other than the 
refunding bonds, was a claim against the debt- 
or. A. C. James Company and the Western 
Pacific Corporation perhaps had unsecured 


82 The Railroad Credit Corp. 


claims against the debtor for their securities 
and other collateral which the debtor had bor- 
rowed but these were held worthless as claims 
against the debtor. 233 I.C.C. 452. This colla- 
teral, other than the refunding bonds, was 
therefore left with the pledges with its posi- 
tion unaffected by any direct action of the Com- 
mission. 

“= * * OF course the collateral loaned to the 
debtor which was not an obligation of the 
debtor could not be ordered by the plan to be 
eanceled. It remained with the pledgees. This 
‘collateral pledged by the debtor’ was properly 
to be reduced to possession by the ‘pledgees, 
surrendered and canceled. * * * The A. C. 
James Company unsecured [68] claim against 
the debtor for the loan of the bonds is valueless, 
233 I.C.C. 452, and the plan does not. deal with 
any possible claim of accommodation pledgors 
against pledgees of bonds which were not the 
property of the debtor.”” (818 U.S. 448, 505, 
506 ) 


For the convenience of the Court there is append- 
ed hereto as Exhibit A that part of the opinion of 
the Supreme Court which deals with accommoda- 
tion collateral. 

16. The plan of reorganization contains no pro- 
vision that payments received by The Railroad 
Credit Corporation after the effective date of the 
plan on account of the advances pledged with it by 
The Western Pacific Railroad Corporation, shall 
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be applied in reduction of the claim of The Rail- 
road Credit Corporation or in reduction of the new 
securities allocated to The Railroad Credit Cor- 
poration under the plan, except in so far as such re- 
duction in claim may be nmpled from the treatment 
accorded in the plan to similar payments, received 
by The Railroad Credit Corporation under the mar- 
shaling and distributing plan of 1931 (see para- 
graph 5 above). The Railroad Credit Corporation 
has taken the position that it is entitled to retain 
all sums received by it after the effective date of the 
plan on account of such advances without incurring 
or suffering any reduction in the number or 
amounts of securities allocated to The Railroad 
Credit Corporation under paragraph 4 of subdivi- 
sion P of the plan. 

17. Standard Realty and Development Company 
and Sacramento Northern Railway are each sub- 
sidiaries of the debtor and essential elements in the 
debtor’s railway system. In view of the substantial 
conflicting claims against these two subsidiaries of 
the debtor asserted by The Railroad Credit Cor- 
poration and The Western Pacific Railroad Cor- 
poration, your petitioners [69] submit that the 
Court should in this proceeding determine (a) the 
extent of the hen of The Railroad Credit Corpora- 
tion upon these claims against such subsidiaries, 
(b) the extent to which payments heretofore recelv- 
ed by Railroad Credit Corporation on acconnt of 
such claims, after the effective date of the plan, may 
be retained by it, (ec) the extent to which payments 
made to The Western Pacific Railroad Corporation 
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on account of such claims, after the effective date 
of the plan, but not paid over to Railroad Credit 
Corporation are rightfully due to Railroad Credit 
Corporation, and (d) whether any reduction should 
be made in the number and amounts of securities 
allocated to Railroad Credit Corporation under 
paragraph 4 of subdivision P of the plan by reason 
of such lien or payments. 


Ne 
18. In providing for the determination of avail- 
able net income for each calendar vear, subdivision 
L of the plan provides in part: 

‘*1,, Available net income shall be deter- 
mined for each calendar year beginning with 
the year 1939, and contimuing thereafter so long 
as any income-mortgage bonds remain out- 
standing. When no income-mortgage bonds re- 
main outstanding, the provisions of this sub- 
division L shall cease to be operative. 

‘‘Available net income for each such calendar 
year shall be determined by deducting all fixed 
charges of the reorganized company and _ its 
wholly owned railway subsidiaries accrued dur- 
ing such calendar year from the consolidated 
income of the reorganized company and its 
wholly owned railway subsidiaries available for 
fixed charges for such ealendar vear, deter- 
mined in aceordance with the accounting rules 
of this Commission or other analogous Federal 
authority having jurisdiction in the premises 
at the time in force, or, to the extent not gov- 
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erned by such accounting rules, mm accordance 
with sound accounting practice; provided, how- 
ever, that if the reorganized company shall not 
come mito ownership and possession of the pro- 
perties now operated by the bankrupteyv trus- 
tees on or before January 1, 1939, available net 
income for any period [70] after January 1, 
1939, until the reorganized company comes into 
ownershi» and possession of such ‘properties 
shall be computed as if the reorganized com- 
pany had come into such ownership and posses- 
sion on January 1, 1939, and had issued, as of 
that date, the new securities issuable under the 
plan, other than the $10,000,000 of new first- 
mortgage bonds, series A, and in lieu of interest 
on such bonds there shall be charged the 
amount of interest actually aceruig during 
such period upon any then outstanding trustees’ 
certificates or other obligations issued to pro- 
vide funds for rehabilitation purposes. 
‘Available net income shall be ascertained 
for each such calendar vear as the accounts 
shall be stated on the books of the reorganized 
company during such calendar year, without 
adjustments, except * * * (3) debits or credits 
to adjust income in prior years shall be treated 
as income items for the vear in which entered 
on the books, whether cleared through imcome 
or profit and loss accounts, so far, but only so 
far, as such debits and credits reflect cash _re- 


ceipts or disbursements in the year in which 
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they are entered on the books.”’ (233 I.€.C. 
Rep. 447) (Emphasis supplied) 


19. While the second paragraph of subdivision L 
quoted above requires the inclusion of the mcome 
and fixed charges of ‘‘wholly owned railway sub- 
sidiaries’’ of the debtor and of the reorganized com- 
pany in the determination of available net income 
for each calendar year beginning with the vear 
1959, it does not require the inclusion in such deter- 
mination of the mcome and fixed charges of any 
railway subsidiaries of the debtor or of the reorgan- 
ized company other than ‘‘wholly owned railway 
subsidiaries’’. The debtor corporation now owns, 
and at all times since December 31, 1938 has owned, 
$1,147,968 par value of the outstanding capital 
stock of Tidewater Southern Railway Company be- 
ine approximately 97.97% of the total amount of 
stock outstanding; Standard Realty and Develop- 
ment Company, wholly owned subsidiary of the 
debtor, has acquired from the pubhe since the ecom- 
mencement of the proceedings for the reorganiza- 
tion of the [71] debtor, and now owns, $15,069 par 
value of said capital stock; and $8,769 thereof is 
now owned by the ‘public. It appears, however, 
from the reports of the Commission in this matter 
that the Commission mtended that the income and 
fixed charges of Tidewater Southern Railway Com- 
pany should be included in the determination of 
available net income of the reorganized company. 
Both in its report dated October 10, 1938 and in its 
report dated June 21, 1939 in this proceeding the 
Commission discussed the reported consolidated net 
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income of the debtor’s system available for interest, 
and estimates of such consolidated income for future 
years and determined the capitalization authorized 
in the plan in relation to such data. In fact, the 
reported consolidated net income of the debtor’s 
system and estimates of such income for future 
years included the income of its wholly owned rail- 
way subsidiaries and the income of Tidewater South- 
ern Railway Company. 

20. Petitioners submit to the Court that the ve- 
quirements of the second paragraph of subdivision 
L of the plan, that the income and fixed charges of 
only the ‘wholly owned railway subsidiaries’ of 
the debtor and of the reorganized company shall be 
included in the determination of available net in- 
come for any year presents a defect and inconsist- 
eney in the plan which should be cured and recon- 
eiled by the Court, and to this end that the Court 
should interpret the term ‘‘wholly owned railway 
subsidiaries’’ of the debtor as including Tidewater 
Southern Railway Company, and ‘‘wholly owned 
railway subsidiaries’’ of the reorganized company 
as including any railway corporation substantially 
all (1.e., 95% or more) of the stock of which shall 
be owned by the reorganized company. [72] 

21. The accounts of the debtor company have 
been and necessarily will continue to be kept on an 
accrual basis; and it has been and will be neces- 
sary to make in every year adjustments of account- 
ing performed in prior vears and to include in the 
accounts for each vear final entries in respect of 
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items previously set up as estimates or against con- 
tingencies. The failure to treat as income items 
all such adjustments, whether debits o1 credits, ex- 
cept such as reflect cash receipts or disbursements 
in the vear in which they are entered on the books, 
would result in many items never beme included 
mn the determination of a net income for anv year. 
Petitioners are advised and believe that the pro- 
visions of clause (3) of the third paragraph of sub- 
division L of the plan quoted above constitute a 
defect in the plan which should be cured by the 
Court under the provisions of subdivision V of the 
plan. Petitioners propose that the aforesaid de- 
fect in the plan should be cured by revising such 
provisions of clause (3) so that said clause will 
provide: 

‘(x * * (3) debits or credits to adjust income 
in prior years shall be treated as income items 
for the year in which entered on the books, 
whether cleared through income or profit and 
loss accounts.’”’ 


Wherefore, vour petitioners pray for an order of 
this Court: 

(a) Construing the provisions of the plan of re- 
organization which are set forth in paragraph 3 
hereof and authorizing and directing petitioners, as 
the Reorganization Committee under the pian. to 
provide for the issuance of 4.67 shares of new com- 
mon stock in payment of accrued and unpaid in- 
terest, to January 1, 1939, of $266.65 2/3 on each 
$1,000 principal amount of First Mortgage bonds; 


[73] 


Us, Fredermech H. Homer, ct al. 89 


(b) Construing the provisions of the plan of re- 
organization of the debtor which are set forth in 
paragraph 5 hereof, reconciling the inconsistencies 
and curing the defects pointed out in paragraphs 
6 to 17 hereof, and instructing petitioners, as such 
Reorganization Committee, as to the number and 
face amounts of new securities to be issued to The 
Railroad Credit Corporation under subdivisions 
P and R of the plan; 

(ec) Determining the extent of the lien of The 
Railroad Credit Corporation upon the claims 
against Standard Realty and Development Com- 
pany and Sacramento Northern Railway referred 
to in paragraph 9 hereof and the rights of The 
Railroad Credit Corporation in respect of the pay- 
ments referred to in paragraph 12 hereof; 

(d) Curing the defect referred to in paragraphs 
19 and 20 hereof, pursuant to the proposal of peti- 
tioners in paragraph 20 hereof ; 

(e) Curing the defect referred to in paragraph 
21 hereof, pursuant to the proposal of petitioners 
in said paragraph and 

(f) Granting such other and further relief as 
may be proper in the premises. 

Respectfully submitted, 
WHITMAN, RANSOM, COUL- 
SON & GOETZ 
Counsel for Petitioners 
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State of New York 
County of New York—ss. 

Robert EK. Coulson, being first duly sworn, de- 
poses and says: 

That he is a member of the Reorganization Com- 
mittee of The Western Pacific Railroad Company ; 
that he has read the foregoing petition and knows 
the contents thereof and the same is true of his own 
knowledge, except as to the matters which are there- 
in stated to be alleged on information and belief 
and that as to those matters he believes it to be 
Pes 

ROBERT E. COULSON 


Subscribed and sworn to before me this 5th day 
of May, 1944. 
[Notarial Seal] 
BEATRICE C. CUNNINGHAM 
Notary Public, New York 
County 


N. Y. Co. Clk’s No. 212 Reg. No. 425C6 
Kiness Co. Clk’siNo, 173 heoeNo. 319C6 
Bronx Co. Clk’s No. 88 Reg. No. 140C6 
Queens Co. Cik’s No. 757 Reg No. 209C6 
Certificate filed in Richmond County 


Commission Expires March 30, 1946 [75] 
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Accommodation Collateral. The debtor, The 
Western Pacific Railroad Company, objects to the 
provision of subdivision R of the Comnmission’s 
final order, approved by the District Court, direct- 
ing that 

‘All collateral pledged by the debtor as security 
for notes to the Reconstruction Finance Corpora- 
tion, the Railroad Credit Corporation, and the A. C. 
James Company shall be reduced to possession by 
the respective pledgees thereof, and shall be bv 
them surrendered to the reorganized company and 
eaneeled, ...’’ 233 I.C.C. 453; 34 F. Supp. 493, 505. 

This order arises from the following cireum- 
stances. As is shown on page 455, infra, the Re- 
construction Finance Corporation, the Railroad 
Credit Corporation and A. C. James Company 
have notes of the debtor secured by pledges by the 
debtor of various amounts of the debtor’s General 
and Refunding bonds and other collateral. 

To assist the debtor in obtaining the Reconstruc- 
tion Finance Corporation and Railroad Credit Cor- 
poration loans, the A. C. James Company furnished 
to the debtor’s block of refunding bonds, previously 
issued to A. C. James Company by the debtor, and 
Western Pacific Corporation furnished to the 
debtor other collateral described in the Com- 
mission finding. These securities were a part of 
those then pledged by the debtor to secure the notes 
held by Railroad Credit Corporation and Reecon- 
struction Finance Corporation, which knew the 
source of the collateral at the time. 
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The debtor’s objection to the Commission’s or- 
der is stated by it as follows: 

‘In substance, the Commission provided that the 
collateral owned and pledged by the Debtor should 
be surrendered to the reorganized Company but 
that the accommodation collateral borrowed from 
others and pledged by the Debtor should be con- 
fiscated; or, to state the proposal somewhat differ- 
ently. the accommodation collateral is to be resorted 
to first instead of last as is required by the most 
elemental principles of equity and by the author- 
ities cited below.”’ 

We think, however, that the objection is not 
sound and that the Commission’s order is correct. 
These are our reasons: The refunding bonds 
pledged by the debtor to secure the A. C. James 
Company note and left in that position through- 
out were pledged directly by the debtor and are not 
accommodation collateral in any sense. Nor do 
we need give consideration to the accommodation 
collateral behind the Reconstruction Finance Cor- 
poration and Railroad Credit Corporation notes 
other than the refunding bonds. In the earlier 
order approving the plan, the Commission provided 
that the rights of the Reconstruction Finance Cor- 
poration and Railroad Credit Corporation **in col- 
lateral pledged with them bv parties other than the 
debtor’ should not be disturbed or altered. 230 
1.0.0. 102; subdivision 0 of the order of October 
10, 1938, id. 114. On consideration of the petitions 
for modification [76] of this order, the Commis- 
sion refused to direct that this collateral be “sur- 
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rendered to the pledgors thereof.’’ 233 LC.C. 451, 
432. In its order, however, promulgating the pres- 
ent plan there is no clause comparable to subdi- 
vision 0 of the previous order preserving the 
rights of Reconstruction Finance Corporation and 
Railroad Credit Corporation in the _ collateral 
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pledged with them by ‘‘parties other than the debt- 


or.’’ The sole provision in the final order as to 
the collateral behind the Reconstruction Finance 
Corporation and Railroad Credit Corporation is 
that found in subdivision R and quoted at the open- 
ing of this section of this opinien, directing the col- 
Jateral pledged by the debtor with Reconstruction 
Finance Corporation, Railroad Credit Corporation 
and A. C. James Company, be reduced to posses- 
sion, surrendered to the reorganized company and 
canceled. This was entirely proper. None of the 
collateral, other than the refunding bonds, was a 
claim against the debtor. A. C. James Company 
and the Western Pacific Corporation perhaps had 
unsecured claims against the debtor for their secur- 
ities and other collateral which the debtor had bor- 
rowed but these were held worthless as claims 
against the debtor. 233 L.C.C, 452. This collateral, 
other than the refunding bonds, was therefore left 
with the pledgees with its position unaffected by 
any direct action of the Commission. 

The ‘‘collateral pledged by the debtor’ referred 
to in the exerpt from subdivision R of the Com- 
mission’s fina] order, 233 LC.C. 453, quoted above, 
ean be only the general and refunding bonds of 
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the debtor, ineluding those previously furnished by 
A. C. James Company. The words used in subdi- 
vision R to describe them are the same used by 
the Commission in distmnguishing the refunding 
bonds from the remainder of the accommodation 
collateral, 233 LC.C. 431, 482. Of course the col- 
lateral loaned to the debtor which was not an obli- 
vation of the debtor could not be ordered bv the 
plan to be canceled. It remained with the pledgees. 
This ‘collateral pledged by the debtor’’ was prop- 
erly to be reduced to possession by the pledgees, 
surrendered and canceled. For these bonds, fur- 
nished by A. C. James Company, held as collateral 
with other bonds of the debtor, the Reconstruction 
Finance Corporation and Railroad Credit Corpora- 
tion received their allotment of new securities, 230 
J. C. C. 101, as modified by the Reconstruction 
Finance Corporation arrangement, described in this 
opinion at page 485. See 233 L.C.C. 414, 452. The 
A. C. James Company unsecured claim against the 
debtor for the loan of the bonds is valueless, 233 
L.C.C. 452, and the plan does not deal with any 
possible claim of accommodation pledgors against 
pledgees of bonds which were not the property of 
the debtor. 


| Endorsed): Filed May 9, 1944. [77] 


us. Frederick H. Ecker, et al. 95 
[Title of District Court and Cause. | 
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ORDER PROVIDING FOR HEARING UPON 
PETITION OF REORGANIZATION COM- 
MITTEE FOR AN ORDER CONSTRUING 
PLAN OF REORGANIZATION IN VARI- 
OUS RESPECTS AND RECONCILING IN- 
CONSISTENCIES THEREIN 


Upon due consideration of the petition of Fred- 
erick H. Meker, Frank C. Wright and Robert EH. 
Coulson, the duly constituted Reorganization Com- 
mittee designated to carry out the plan of reorgan- 
ization of the debtor above named, for an order 
construing the plan of reorganization in various 
respects and reconciling inconsistencies therein, 


It Is Hereby Ordered as follows: [78] 

1. That said petition be and it hereby is set 
for hearing before this Court on June 2, 1944 at 
10 o’elock, A. M. 

2. That said Reorganization Committee be and 
they hereby are directed to give notice of the said 
hearing substantially in the following form: 
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In the District Court of the United States for the 
Northern District of California, Southern Di- 
vision 

No. 26591-S 


In the Matter of 


THE WESTERN PACIFIC RAILROAD COM- 

PANY, 
Debtor. 

NOTICE OF HEARING UPON PETITION OF 
REORGANIZATION COMMITTEE FOR 
AN ORDER CONSTRUING PLAN OF RE- 
ORGANIZATION IN VARIOUS RE- 
SPECTS AND RECONCILING INCONSIS- 
TENCIES THEREIN 


Notice Is Hereby Given, pursuant to the order 
of the above named Court, that a hearing will be 
held before the Honorable A. F. St. Sure. Judge of 
the above entitled court, at the Court Room of the 
said Judge, in the United States Post Office and 
Court House Building, Seventh and Mission 
Streets, in the City and County of San Francisco, 
State of California, on June 2, 1944, at 10 o’clock, 
A. M., upon the petition of Frederick H. Ecker. 
rank C. Wright and Robert E. Coulson, the duly 
constituted Reorganization Committee designated 
to carry out the plan of reorganization of the debtor 
ahove named, for an order construing the plan of 


us. Frederick H. Ecker, et al. 97 


reorganization In various respects and reconciling 
inconsistencies therein. 
WHITMAN, RANSOM, COUL- 
SON & GOETZ, 
Counsel for the Reorganization Committee of The 
Western Pacific Railroad Company 


3. That the said notice be given by mailing prior 
to the 20th day of May, 1944, a copy of this order 
and a copy of said petition to the following parties: 

1. Croeker First National Bank of San Fran- 
cisco and Samuel Armstrong. [79] 

2. Irving Trust Company. 

3. A. C. James Co. 

4. Reconstruction Finance Corporation. 

5. The Railroad Credit Corporation. 

6. The Chase National Bank of the City of New 
Work. 

7. The Western Pacific Railroad Corporation. 

8. The Western Pacific Railroad Company. 

9. The Western Realty Company. 

10. Central Hanover Bank & Trust Company. 

11. Allan P. Matthew, as counsel for the Re- 
organization Trustees. 

12. The Institutional Bondholders Committee. 


Dated, Mav 9, 1944. 
oH Sst SURE 
Judge. 


[Endorsed]: Filed May 9, 1944. 
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[Title of District Court and Cause. ] 
No. 26591-S 
APPEARANCE 


To the Clerk of the Above-Entitled Court: 

Please enter my appearance as one of the attor- 
neys for The Railroad Credit Corporation in the 
above-entitled matter, in association with Edward 
G. Buckland, Esq., and Wiliam J. Kane, Esq., my 
address is #333 Montgomery Street, San [ran- 
cisco, 4, California, telephone: YUkon 1977. 

ARTHUR B. DUNNE 


[Endorsed]: Filed Jun. 5, 1944. 


[Title of District Court and Cause. ] 
No. 26591-S 


CORRECTED MEMORANDUM OPINION 
AND ORDER CONSTRUING PLAN OF 
REORGANIZATION 


The Reorganization Committee seeks an order 
construing the plan of reorganization. Section V 
of the plan provides that ‘‘The Court may cure 
any defect, supply any omission, or reconcile any 
inconsistency in such manner or to such extent as 
may be necessary or expedient in order to carry 
out the plan effectively.”’ 

A. No objection is made to, and Division + of the 
Interstate Commerce Commission approves the pro- 
posals of the Committee for a construction of the 
plan in the following respects: 

1. In its report of June 21, 1939, the Interstate 
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Commerce Commission stated as to the allotment 
of new securities to First Mortgage bondholders: 
‘*Based upon our conclusion as to the rela- 
tive priority, value, and equity of the various 
claims and the value of the new securities 
available in exchange therefor, we find that 
the new securities should be allotted as fol- 
lows: (1) First-Mortgage bondholders, $19,- 
716,040 of income-inortgage bonds, [82] $29,- 
574,060 of preferred stock, and 230,593 shares 
of common stock, the common stock to be taken 
Ane mMce Ol so, a share: * Vac BUA. 
Rep. 417.) 


Paragraph 2 of subdivision P of the plan pro- 
vides: 

‘‘Holders of existing first-mortgage bonds 
shall receive for each $1,000, principal amount 
thereof, together with #266.66 2/3 of interest 
accrued and unpaid thereon to January 1, 1939, 
approximately $400 of income-mortgage 414- 
pereent bonds, series A, being 40 percent of 
the principal amount of said existing bonds: 
$600 of 5-percent preferred stock, series A, be- 
ing 60 percent of the principal amount of said 
bonds; and 4.67 shares of common stock, being 
common stock taken at the price of #57 a share 
for 100 percent of said accrued and unpaid m- 
terest.” (233 LC.C. Rep. 451) 


Petitioners allege that the issue of 4.67 shares of 
common stock at the price of $57 a share woun'ld 
not equal the exact amount stated of $266.66 2/3 
as the accrued and unpaid interest to January 1, 
1939, on £1,000 principal amount of first mort- 
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gage bouds; nor would the issue of common stock 
at the rate of 4.67 shares in respect of the accrued 
and unpaid interest on each $1,000 principal amount 
of existing First Mortgage bonds result in an ag- 
eregate issue of 230,593 shares of common stock in 
respect of the aggregate of acerued and unpaid in- 
terest to January 1, 1939, upon al! outstanding 
First Mortgage bonds. 

The proposal of the petitioners that there be 
issued 4.67 shares of common stock in respect of 
all accrued and unpaid interest to January 1, 1939, 
in the amount of 266.66 2/3 on each $1,000 prin- 
cipal amount of First Mortgage bonds, resulting 
In an aggregate issue under the plan of 230,184.767 
shares of common stock in respect of the aggregate 
of accrued and unpaid interest to January 1, 1939, 
upon all First Mortgage bonds, is approved. [83] 

2. Petitioners allege that the requirements of 
the second paragraph of Subdivision L of the plan, 
that the income and fixed charges of only the 
‘‘wholly owned railway subsidiaries’ of the debtor 
and the reorganized company shail be included in 
the determination of available net income for any 
year, presents a defect and inconsistency in the 
plan, and that the court should interpret the term 
‘‘wholly owned railway subsidiary’’ of the debtor 
as including Tidewater Southern Railway Com- 
pany (97.97% of the stock of that company being 
owned by the debtor), and also any railway corpo- 
ration substantially all (95% ov more) of the stock 
of which shall be owned by the reorganized com- 
pany. The proposal is approved. 
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38. Subdivision L of the plan provides mn part 
“os * * (3) debits or credits to adjust income in 
prior years shal! be treated as income items for the 
vear in which entered on the books, whether cleared 
through income or profit and loss accounts, so far, 
but only so far, as such debits and credits reflect 
cash receipts or disbursements in the year in which 
they are entered on the books.”’ 

Petitioners allege that accounts have been and 
will be kept on an accrual basis, and that it will be 
necessary to adjust each year in respect to items set 
up as estimates or against contingencies; and that 
the language underlined above would prevent this 
adjustment. Petitioners propose that clause (3) 
be revised to provide ‘‘* * * (3) debits or credits to 
adjust income in prior years shall be treated as 
income items for the vear in which entered on the 
books, whether cleared through income or profit and 
loss accounts.’’?’ The proposal is approved. [84] 

B. Two contested questions are presented by 
the petition with regard to the claim of the Raul- 
road Credit Corporation against the debtor. ‘The 
Snterstate Commerce Commission has made ne 
recommendation with regard thereto, and bas stated 
that these are matters to be determined by the 
court. 

1. Paragraphs 4 and 5 of subdivision P of the 
plan provide: 

“4 The Railroad Credit Corporation shall 
receive in respect of its claim in the princina! 
amount of $2,455,610 together with $146,503 of 
interest accrued and unpaid thereon to January 
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1, 19539, subject to the reduction of said 
amounts by the application, prior to the date 
of issue of the new securities under the plan, 
of any proceeds from the distributive shares of 
the company or its subsidiaries under the mar- 
Shaling and distributing plan, 1931, approxi- 
mately $154,111 of income-mortgage 4-14 per- 
cent bonds, series A; $241,681 of 5-percent pre- 
ferred stock, sevies A; and 35,425 shares of 
common stock, being common stock taken at 
the price of $62 per share. The Railroad 
Credit Corporation’s equity in the collateral 
securing the elaim of the Reconstruction Fi- 
nance Corporation is found to be without 
value.’ (233 [.C.C. Rep. 452) 

>). The A. C. James Company shall re- 
ceive in respect of its claim in the principal! 
amount of $4,999,800, together with $1,249,950 
of interest accrued and unpaid thereon to Jan- 
uary 1, 1939, $163,724 of income-mortgage +14- 
percent bonds, series A; $256,756 of 5-perceni 
preferred stock, series A; and 37,635 shares of 
common stock, being an amount of common 
stock which bears to the amount of common 
stock allotted to the claim of the Railroad 
Credit Corporation the same proportion that the 
prineipal amount of general and refunding 
mortgage bonds of the debtor held by the A. C. 
James Company as collateral for said claim, 
bears to the principal amount of such bonds 
held by the Railroad Credit Corporation as 
collateral for its claim.’’ (233 I.C.C. Rep. 452) 
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Subdivision R of the plan provides in part: 

ce * * All collaternl pledged by the debtor 
as security for notes to the Reconstruction 
Finance Corporation, the Railroad Credit Cor- 
poration, and the A. C. James Company shall 
be reduced to possession by [85] the respective 
pledgees thereof, and shall be surrendered by 
them to the reorganized company and canceled, 
except that the Railroad Credit Corporation 
shall not release or surrender any right or in- 
terest in the distributive shares of the debtor 
or its subsidiaries under the marshaling and 
distributing plan, 1931, but any proceeds from 
such distributive shares after the effective date 
of the plan shall become the property of and 
be retained by the Railroad Credit Corpora- 
tion, but to the extent to which received prior 
to the issue of the new securities under the 
plan shall be applied in reduction of the claim 
of the Railroad Credit Corporation in respect 
of which such new securities are to be issued 
at the rates provided im subdivision P. * * *” 

(233 L.0.C. Rep. 453) 


The Railroad Credit Corporation has received 
since January 1, 1939, the effective date of the plan, 
proceeds from the distributive shares of the debtor 
and its subsidiaries under the marshaling and dis- 
tributing plan of 1931 $26,091.72, and mav receive 
further proceeds prior to the issue of the new secur- 
ities under the plan. 

Petitioners contend that the amount of secur- 


104 The Ratlroad Credit Corp. 


ities to be allocated to the Railroad Credit Corpo- 
ration under paragraph 4 of subdivision P should 
be reduced by the proceeds of these distributive 
shares received or to be received by it prior to the 
issue of the new securities. 

The Railroad Credit Corporation claims that 
while these payments will reduce the amount of 
its claim, that it is entitled to al! securities allotted 
to it under paragraph 4 of subdivision P, on the 
eround that the new securities are based on the 
amount of general and refunding mortgage bonds 
held by it as collateral for its claim, and not on 
the amount of its claim; and further, that the mar- 
ket value of the new securities is totally insufficient 
to satisfy the claim. [86] 

This court, in its opinion approving the reor- 
ganization plan, (in re. Western Pae. R.iCo., 3 
EF. Supp. 493, 498) said: 

“RCC and ACJ are allotted new securities 
on the following basis: From the new secur- 
ties, which the Commission finds are properly 
issuable in respect of the refunding mort- 
eage bonds held as collateral for the REC, 
RCC, and ACJ notes, are deducted that por- 
portion of each class which the principal 
amount of refunding mortgage bonds heid by 
REC as collateral bears to the total amount of 
pledged refunding mortgage bonds. The bal- 
ance of such new securities is then divided be- 
tween RCC and ACJ in proportion to the prin- 
cipal amounts of refunding mortgage bonds 
held by them respectively as collateral. * * *”’ 
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In its appreval of the pian issued October 10, 
1938 (later modified in other respects) the mten- 
tion of the Interstate Commerce Commission is 


shown: ‘‘*The value of each of the claims is pro- 
portionate to the collateral securing it, and we find 
that the allotment of the stock should be made on 
the basis of the collateral held rather than on the 
amount of the claims.”’ 

There is no doubt that the allotments were made 
on the basis contended for by the Railroad Credit 
Corporation. However, while the A. C. James Com- 
pany is allotted on a total claim of $6,249,750 new 
securities of the face value of only $2,853,850, the 
Railroad Credit Corporation will receive on a total 
claim of $2,602,113 new securities of the face value 
of approximately $2,592,142. The fact that the 
value of the securities so closely approaches the 
amount of the claim of the Railroad Credit Corpo- 
ration must have been the reason for the language 
used in paragraph + of subdivision P and in sub- 
division R. Otherwise it becomes mere surplusage. 
The Claim of the Railroad Credit Corporation 
would of course be reduced by payments received 
from [87] any source at any time, but only pro- 
ceeds from the distributive shares received prior 
to the issuance of the new securities are mentioned 
as reducing its claim within the contemplation of 
the plan: ‘‘but to the extent to which received 
prior to the issue of any securities under the plan 
(the proceeds) shall be applied in reduction of the 
claim of the Railroad Credit Corporation in re- 
spect to which such new securities ave to be issued 
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at the rates provided in subdivision P.’’ The use 


of the words ‘‘at the rates’? rather than ‘‘in the 
amounts’’ further indicates the intention that the 
amount of securities as well as the claim is to be re- 
duced by the amount of such proceeds. This in- 
tention also appears from the qualifving word ‘‘ap- 
proximately’? which appears before the deserip- 
tion of the securities in paragraph 4 of subdivision 
P. In paragraph 5, describing the securities to be 
issued to the A. C. James Co., which had no inter- 
est in the distributive shares, this word is not used. 

I conclude that the construction contended for 
by petitioners is proper. 

2. The Western Pacific Railroad Corporation 
pledged and assigned advances made by it to Stan- 
dard Realty and Development Company and _ to 
Sacramento Northern Railway, the wholly owned 
subsidiaries of the debtor, as partial security for 
the debt of the debtor to the Railroad Credit Cor- 
poration. Since January 1, 1939, the Western Pa- 
cific Railroad Corporation has received from Stan- 
dard Realty $42,500 principal and $22,855.97 in- 
terest on account of these advances. Of these sums 
the Western Pacifie Railroad Corporation has paid 
over to the Railroad Credit Corporation [88] $17,- 
500 principal and £20,102.10 interest. Further pay- 
ments will be made by Standard Development priox 
to the issue of the new securities under the plan. 

Western Pacifie Railroad Corporation claims 
that the new securities to be allotted to the Rail- 
road Credit Corporation under the plan constitute 
payment in full of its claim, and that the pledge 
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agreement should be returned to the Western Pa- 
cific Railroad Corporation and cancelled. 

The Railroad Credit Corporation claims that its 
rights under the pledge agreement are not affected 
by the issuance of the new securities to it; that the 
allotment of such securities is predicated solely 
upon the refunding mortgage bonds of the debtor 
which it held as security; and that it is entitled to 
proceed against the collateral so pledged in the 
event that the actual value of the new securities 
shall not equal the amount of its claim. 

The plan is silent with regard to the pledged 
collateral, and the Supreme Court said (318 U. S. 
448), “** * * Of course the collateral loaned to the 
debtor which was not an obligation of the debtor 
could not be ordered by the plan to be cancelled. 
It remained with the pledgees.”’ aes 

The Western Pacific Railroad Corporation is 
attempting to do what the Supreme Court said 
could not be done by the plan. Tf the Railroad 
Credit Corporation were in the position of the A. 
C. James Co. and would receive securities of the 
face value of less than half the amount of its claim, 
it could not be contended that the aecentance of 
the most that could be allotted to it from the as- 
sets of the debtor under the plan would release any 
outside collateral which it might hoid. It follows 
that if the market value [89] of the seeurities is 
much less than their face value, as contended by 
the Railroad Credit Corporation, and it will not be 
able to realize thereon enough to satisfy its claim, 
it is not made whole nevertheless by the allotment 
to it of securities of a face value approximating 
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the amount of its claim, as contended by the West- 
ern Pacific Railroad Corporation. As a junior 
claimant it has consented to accept from the debt- 
or’s estate as much as it has been found entitled 
to. There is no presumption that it has been made 
whole. It is fortunate enough to have outside col- 
lateral against which it can proceed if the estate of 
the debtor cannot satisfy the claim. 

I conelude that the contention of the Railroad 
Credit Corporation should be sustained. 

It is so ordered. Counsel for petitioners may 
submit decree accordingly. 


Dated: June 21, 1944. 
Ae Sai bry is 
United States District Judge 


[Endorsed]: Filed Jun. 22, 1944. [90] 


us. Fredemch H. Eeher, et al. 109 


In the Southern Division of the United States Dis- 
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of California 

No. 26591-S 
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M. C. Sloss, Esq. 
Stephen Duhring, Esq. [93] 
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[Title of District Court and Cause. ] 
No. 26591-S 


REPORTER’S TRANSCRIPT 

Mr. Matthew: If it please the Court, may we 
first take up the joint petition of the Reorganiza- 
tion Conimittee and the Reorganization Trustees 
for an order authorizing agreements with the Com- 
missioner of Internal Revenue in respect to the 
establishment of depreciation accounting as to the 
road properties of the Western Pacific Company, 
and likewise two of its railway subsidiaries, the 
Tidewater Southern Railway and the Sacramento 
Northern Railway. 

Notice of this hearing has been given as required 
by the order of the Court, and an affidavit to that 
effect is on file. 

Mav I state to your Honor briefly that hereto- 
fore it has been the practice of the Western Paci- 
fic Railroad Company, in conformity with the con- 
ventional practice, to provide for depreciation in 
accordance with the so-called retirement method. 
That is, there has been retirement accounting, 
rather than depreciation accounting. Under that 
method there is no accumulation of depreciation 
reserve. There is no actual depreciation charged. 
Whenever a property is retired by reason of obso- 
Jescence or destruction the cost of the item is 
treated as an expense incurred at the time of the 
retirement. J am advised under this practice of 
retirement accounting the average charge for re- 
tirements for the five-year period extending from 
1988 through 1942 was approximately $133,000 
per vear, that is, for the debtor company alone. 
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Now, the Interstate Commerce Commission has 
recently made an order requiring all steam rail- 
roads to establish depreciation accounting for road 
properties. These instructions apply directly to the 
Western Pacific Railroad, and likewise to the 
Tidewater Southern Railroad Company. They do 
not apply directly to the Sacramento Northern 
Railway because that is not a steam [94] railroad 
property, but if is thought desirable, in order to 
standardize the accounts of the debtor and all its 
railroad subsidiaries to establish depreciation ac- 
connting for the Sacramento Northern Railroad, as 
well as for the Tidewater Southern Railroad and 
the Western Pacific. 

For sometime past there have been negotiations 
with the Commissioner of Internal Revenue, look- 
ing toward an agreement in which this change from 
retirement accounting to depreciation accounting 
shall take place in a manner acceptable to the 
Bureau of Internal Revenue. That is, of course, 
for tax purposes. The request of those negotiations 
is set forth in a letter from the Commissioner to 
the Western Pacific Railroad Company, dated 
April 27, 1944, a copy of that letter being annexed 
to this petition as Exhibit A. 

That letter sets forth certain schedules in detail, 
with the suggested annual depreciation rates which 
are acceptable to the Commissioner, and it is eon- 
templated that the depreciation accounting shall 
become effective commencing with January 1, 19-48. 
The letter of the Commissioner also sets forth cer- 
tain conditions which are to be observed, and a 
letter accepting those conditions must be filed with 
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the Commissioner on or before June 15th. There 
must be a letter for each of the properties, for the 
Western Pacifie, for the Tidewater Southern, and 
for the Sacramento Northern. 

The Reorganization Committee, as I have stated, 
has joined with the Reorganization Trustees in 
this petition. The petitioners feel that it is to the 
best interests to the estate of the Debtor to accept 
the terms and conditions imposed by the Commis- 
sioner of Internal Revenue in his letter of April 
27th. I shall state to the court that it is estimated 
that the annual [95] charge for depreciation of 
road properties of the Debtor alone will be in the 
neighborhood of $400,000, or approximately three 
times the annual charges heretofore permitted un- 
der the retirement method. These increased deduc- 
tions will, of course, bring about a proportionate 
reduction in income and exeess profit taxes. 

I think I need not comment on the conditions 
imposed by the Commissioner in his letter. They 
seem acceptable. I think at this point I would like 
to call My. Elsey briefly for testimony. 

The Court: Very well. 


CHARLES ELSEY, 
called as a witness on behalf of petitioners; sworn. 


Direct Examination 
My. Matthew: Q. Mr. Elsev, are vou familiar 
with the subject matter of this petition contem- 
plating the change from retirement accounting to 
depreciation accounting ? . 
A. Yes, sir. 
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(Testimony of Charles Elsey.) 

Q. Are you familiar with the letter of the 
Cominissioner of Internal Revenue dated April 
27, 1944? ie Yes. 

@. In which certain conditions are set forth? 

A. Yes, sir. 

@. Will you state briefly, please, the reasons 
for this proposed change from retirement account- 
ing to depreciation accounting ? 

A. The Western Pacific and the Tidewater 
Southern are required to change from retirement 
to depreciation accounting, and it 1s my belief that 
the Sacramento Northern should do likewise, so 
that the accounting practices on our three proper- 
ties should be on a uniform basis. The change over 
from one accounting practice to another will bring 
up quite a number of tax problems, and it is my 
belief that we should settle as many [96] of these 
problems by entering into this agreement with the 
Commissioner of Internal Revenue in advance so 
that we will be able to compute our taxes more 
accurately. and also do away with this countless 
controversy, as far as depreciation rates in the 
future are concerned. Our tax counsel advises me 
that if we enter into this agreement with the 
Commissioner it will very materially reduce our 
income and exeess profit taxes. 

Q. Do you agree that this is the best arrange- 
ment that can be made at this time? 

me Ves, I do. 

Q. Would it be in the interest of the estate of 
the debtor and likewise in the interest of the Tide- 
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(Testimony of Charles Elsey.) 
water Southern and the Sacramento Northern that 
these agreements be made? 

a, Wery much so: 

The Court: Is there any objection to the grant- 
ing of this petition? 

Mi. Smith: No, your Honor. 

The Court: I suppose due notice has been given? 

Mr. Matthew: Yes, your Honor. An affidavit to 
that effect is on file. 

The Court: The petition is granted. 

Mr. Smith: Your Honor, there is another peti- 
tion on the calendar this morning, a petition by 
the Reorganization Committee, and I ask leave to 
file the affidavit of Henry G. Henn, showing the 
serving of the notice of this hearing. This petition 
is for the purpose of construing and reconciling 
various inconsistencies in the plan that has here- 
tofore been approved by this Court for the reor- 
ganization of the railroad. Some of them are mat- 
ters of detail that will not take a great deal of 
vour Honor’s time, but the chief questions relate 
to relations between this corporation and the debtor 
and certain subsidiaries, and for that [97] reason 
T should like to eall Mr. Elsey to the stand, if you 
will, My. Elsey, and testify to those relationships. 
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CHARLES ELSEY, 
called as a witness on behalf of petitioner; sworn. 


Direct Examination 

Mr. Smith: Q. Mr. Elsey, what is the Standard 
Realty & Development Company ? 

A. The Standard Realty & Development Com- 
pany is a solely owned subsidiary of the Western 
Pacific Railroad, all of the stock being owned hy 
the Western Pacific and deposited under the West- 
ern Pacific first mortgage. 

Q. How about its indebtedness ? 

A. What is that? 

Q. How about its indebtedness. 

A. Practically all of its mdebtedness is owed 
to the Western Pacific Railroad Company. 

@. Are you familiar with the allegations regard- 
ing the Standard Realty & Development Company’s 
affairs set forth in subdivision 3 of this petition 
that is on file here? A. Yes, sir. 

Q. Are they correctly stated there? 

Exe Y @S, Sir, 

Q. Can you explain this indebtedness of $110,000 
that is mentioned in that subdivision and give the 
Court the history of that indebtedness ? 

A. I can’t hear. 

@. Can you give the Court the history of that 
indebtedness of $110,000 which is there discussed ? 

A. Yes, sir. 

@. Please do so. 

A. The Interstate Company, which operated a 
summer resort in the Feather River Canyon—its 
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facilities were burned down—and in crder to re- 
build them they wished to secure a loan of $125,000. 
The Western Pacifie Railroad Company could not 
make the loan, and it was then agreed that the 
Western Pacific Railroad Corporation should make 
the lean, but inasmuch as it did not wish to do 
Dusiness in California, it made the lean through 
[98] the Standard Realty & Development Com- 
pany. The Standard Realty & Development Com- 
pany to that extent is trustee for the Western 
Pacific Railway Corporation. 

Q. And this $110,000, as I understand it, is the 
balance unpaid on that indebtedness that was owed 
by the Interstate Company to the Standard Realty 
Company and in turn owed by Standard Realty & 
Development Company to Western Pacific Rail- 
road Corporation ? A. That is correct. 

Q. And that was pledged by Western Pacific 
Railroad Conypany with the Railroad Credit Cor- 
poration ? AMOS, Stic 

Q. What is the Sacramento Northern Railway? 

A. The Sacramento Northern Railway is a rail- 
road operating from Oakland through the Sacra- 
mento Valley, all of its stock being owned by the 
Western Pacific Railroad Company, and all of its 
first mortgage bonds, except participating certifi- 
eates in the amount of $188.38, are of a total out- 
standing of $5,224,373.14. All of the stock and the 
bonds are owned by the Western Pacific Railroad 
Company and are pledged under the Western 

acifie’s first mortgage. 
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Q. What is the Tidewater Southern ? 

A. The Tidewater Southern is a steam railroad 
operating from Stockton down through the San 
Joaquin Valley to Turlock, and practically all of 
its stock is owned by the Western Pacific Railroad 
Company. 

Q. The petition states the facts about that and 
gives the figure as 97.97 percent. Are the state- 
ments in the petition correct? A. Yes, sir. 

Q. Is the Tidewater Southern generally treated 
as a wholly-owned railway subsidiary of the debtor? 

ms Wes, sir. 

Q. Do you consolidate those accounts in your 
accounting ? 

A. Well, under the plan of reorganization. 

Mr. Smith: I think those are the only questions 
we want [99] to ask Mr. Elsey, but if there are any 
other counsel who want to ask him 

The Court: Does any counsel present wish to 
ask Mr. llsey any questions? That is all, Mr. [lsey. 

My. Smith: Mr. DeGrath. 


DC, DE GRATH 


called as a witness on behalf of the petitioner; 
sworn. 


Direct Examination 
Mr. Smith: @. What is your name? 
we D.C. DeGrath. 
Q. Where do you live, sir? 
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(Testimony of D. C. De Grath.) 

A. San Francisco. 

Q. What is your occupation ? 

A. J am General Auditor of the Western Paci- 
fic Railroad. 

@. Are vou familiar with the petition that has 
been filed here by the Reorganization Committee ? 

bX: @Y es: 

@. In particular, I call your attention to the 
allegations regarding the Standard Realty & De- 
velopment Company and the indebtedness that has 
been discussed by Mr. Elsey in his testimony. 
What are the present facts regarding that in- 
debtedness? Has it been paid? 

A. Paid? I don’t quite understand your ques- 
tion. Paid by whom? 

Q. By the Standard Realty & Development 
Company. Do you keep the books of the Standard 
Realty & Development Company ? 

A. Yes. 

Q. Well, there was an indebtedness of $110,000. 
Now, have there been anv payments made on that 
account since January 1, 1939? 

A. I don’t get vour question yet. This $110,- 
000 

@. Yes. 

A. J don’t wnderstand. You are talking about 
this Interstate 

Q. Yes, I am talking about the Interstate mat- 
ter. A. The Interstate proposition? [100] 

Q. Yes. 

A. Well, the total amount of that Interstate 
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(Testimony of D. C. De Grath.) 
obligation to the Standard Realty & Development 
Company has been paid. 

Q. It has been paid? A. It has been paid. 

Q. That is what I want to know, and to whom 
was that paid? 

A. Paid to the Standard Realty & Development 
Company. 

@. And then what did the Standard Reaity 
& Development Company do? 

A. The Standard Realty & Development Com- 
pany paid over all the money to the Western Paci- 
fic Railroad Corporation, except $67,500 of the 
principal. 

Q. How much of that payment was made since 
January 1, 1939. The petition states, Mr. DeGrath, 
that since January 1, 1939 there has been $42,500 
of the principal and $22,855.97 of interest paid. 
A. Well, there has been $17,500 of the principal 
paid. | 

Q. By whom? 

A. That is an error. There has been $42,500 
paid on the principal. 

Q. That has been paid by Standard Realty & 
Development Company to Western Pacific Railroad 
Corporation ? A. That is right. 

Q. And how much interest? 

A. And there has been $22,855.97 interest paid. 

@. Do you know or have any information about 
what the Western Pacific Railroad Corporation has 
done with that money ? 

A. Well, we have been notified that $17,500 of 
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that principal has been paid te the Railroad Credit 
Corporation and $20,102.10 of the interest. 

@. What is the balance of the other indebted- 
ness of the Standard Realty & Development Com- 
pany to Western Pacifie Railroad Company, the 
debtor here? 

A. On account of this particular transaction 

Q. No, this other indebtedness. 

A. Well, the Western Pacific holds the Stand- 
ard’s note for $251,000, and there is some $300,000 
advanced. [101] 

Q. It is stated in the petition that the demand 
note is $251,273.07; is that figure correct ? 

A. That is correct. 

Q. it is stated in the petition that the open 
account is $363,310.86, and I am informed that 
since then there has been a payment, so that that 
should be $303,310.86. A. That is correct. 

Q. And those sums are owing by Standard 
Realty & Development Company to the debtor? 

pee Lhatismoeht, 

Q. Now, it is alleged in the petition that the 
Sacramento Northern Railroad Company owes the 
debtor for advances on open account $4,949,356.42 ; 
is that figure correct ? 

A. It is $170,000 less than the figure shown in 
the petition. 

Q. So that it should be $4,749,356.42? 

A. Correct. 

Q. Do you know about an indebtedness of the 
Sacramento Northern Railway amounting to $856,- 
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260 to the Western Pacific Railroad Corporation ? 

A. That is the amount we are carrying on the 
Sacramento Northern Railway account as due the 
Western Pacific Corporation for advances. 

@. Do vou know whether there have been any 
payinents on that account? 

A. There have not. 

@. Is that account represented by any instru- 
ment, note, or any other thing? 

A. Not that I know of. 

Q. How long has that account been there on 
the books? 

A. That total amount, $416,260, was advanced 
to the San Francisco-Sacramento Railroad Com- 
pany, and that was assumed by the Sacramento 
Northern Railway at the time they purchased the 
San Francisco & Sacramento Railway, and the 
$440 000 was advanced to the Sacramento North- 
ern Railway; in Mav, 1928, $200,000; June, 1928, 
$120,000; December, 1928, $120,000. 

@. And those were the last transactions in that 
account ? 

A. Yes, except interest on these advances at 5 
percent per annum to and [102] including Octo- 
Perot, 1931, 

Subsequent to that date accruals have been made 
in the accounts of the Sacramento Northern Rail- 
wav for this interest, and the account so acerued 
is carried as a part of a non-negotiable debt to 
affihated companies, but there has been nothing 
paid on that and no payments on the principal 
since October 31, 1931. 
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@. Has there been any waiver of the statute 
of limitations? A. I have never seen any. 
Mr. Buckland: What was that last question ? 
Mr. Smith: I asked him if there had been any 
waiver of the statute of limitation on this indebted- 
ness. That is all. 
The Court: Any further questions of Mr. De- 
Grath ? 


Cross-Examination 

Mr. Buekland: Your Honor, the assignment, of 
which I have here a photostatie copy, indicates 
that there were pledged, assigned to the Railway 
Credit Corporation by the Western VPacific Rail- 
road Corporation the Standard Realty & Develop- 
ment Company obligation in the sum of $120,000 
for advances to said Standard Realty & Develop- 
ment Company. 

Q. Is that in accord with vour accounting, Mr. 
DeGrath? 

A. I presume that is correct, at the time when 
that assignment was made. 

Mr. Buekland: The difficulty I have is that in 
the petition for clarification you speak of $110,000, 
and then you also speak of certam partial pay- 
ments that have been made amounting to $17,500, 
and it is not clear, to my mind. just what vour 
testimony now amounts to with respect to the 
amount of principal and interest on that Standard 
Realty & Development Company claim, not speak- 
ing of the other for the time being. 
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This, Mr. Smith, is a photostat of the original 
note. [103] 

@. What I am trying to find out from you, Mr. 
DeGrath, is what your account shows has been 
paid by the Standard Realty & Development Com- 
pany, first on account of principal, reducing the 
principal amount, and, second, the accrued interest. 

A. Well, on account of the principal—do you 
want the dates of these? 

@. Yes, please. 

A. In February, 1940, there was $3500. In July, 
1941, $3500. In August, 1941, $3000. 

Q. And all of those, as you are going on, were 
applied to principal in each case? 

A. That is the payment on the principal of that 
Interstate Company’s note received by the Stand- 
ard and turned over to the Western Pacific Rail- 
road Corporation. 

Q. Please proceed with those payments. 

A. In July, 1942, $4000; January, 1943, $3500; 
April, 1943, $5000; June, 1943, $20,000. That is a 
total of $42,500 on account. 

Q. All of that applied to principal ? 

A. AH of that apphed to principal. 

Q. So that if so applied, it would reduce the 
amount of the original $120,000 which was pledged 
to the Railroad Credit Corporation by $42,500? 

A. Yes. 

Q. And there would not be the $110,000 which is 
spoken of in the petition. Now, will you please let 
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me know the dates of the credits of iterest upon 
that principal sum? 

A. In December, 1938, which was, by the way, 
paid after January 1, 1939, $1247.67; in March, 
1939, $1,220.55; in June, 1939, $1234.11; September, 
1939, $1,247.67; December, 1939, $1247.67. 

March, 1940, $1210.95; June, 1940, $1191.58; Sep- 
tember, $1204.67; December, 1940, #£1204.67. 

March, 1941, $1181.69; June, 1941, $1194.84; Sep- 
tember, 1941, $1164.49; December, 1941, $1134.46. 

Apri, 1942, $1109.59; June, 1942, $1121.92; Sep- 
tember, 1942, [104] $1096.79; December. 1942, 
$1088.88. 

March, 1948, $1026.37; June, 1943, $968.12; Sep- 
tember, 1943, $759.38. 

That made a total of $22,855.97. 

Q. That is what you have alleged in the peti- 
tion? 

A. Yes. Then a final interest payment received 
but not paid to the Western Pacific Corporation, 
and now held in the treasurv of the Standard 
Realty & Development Company, December, 1943, 
final payment of interest $567.12. 

Q@. For a time the payments that were made 
by the Standard Realty & Development Company, 
both en account of prineipal and on account of 
interest, came to the Railroad Credit Corporation; 
can you state how much of those payments that 
vou have stated so came to the Railroad Credit 
Corporation? Have you any record of that? 

A. We have been advised by the corporation 
that of that $42,500 principal, $17,500 has been paid 
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to the Railroad Credit Corporation, and of the 
$22,505.97 interest, $20,102.10 has been paid to the 
Railroad Credit Bo ora 

@. The pledge of this obligation of the Standard 
Realty & Development Company was made by the 
Western Pacific Railroad Corporation; that 1s cor- 
rect, is it not? 

A. That is my understanding. I ean’t say posi- 
tively about that, because I haven’t anything to 
do with the accounts of the Western Pacifie Rail- 
road Corporation. 

Q@. But you do have to do with the accounts of 
the Standard Realty & Development Company ? 

A. Yes. 

@. Was the Standard Realty & Development 
Company advised of the assignment of that obliga- 
tion as a pledge to the Railroad Credit Corpora- 
tion? A. I ean’t testify as to that. 

@. You know, however, that it had been so ad- 
vised, did vou not? A. Yes, [105] 

Q@. Why, then, did the Standard Realty & De- 
velopment Company not make pavments direct to 
the pledgee of that obligation rather than through 
Western Pacific Railroad Corporation ? 

A. I can’t answer that, except that we were do- 
ing business with the Railroad Corporation. 

Q. But you knew that your obligation had been 
assigned and pledged to the Railroad Credit Cor- 
poration ? Pe N.S. 

Q. Then why weren’t the payments made to the 
Railvead Credit Corporation instead of to le 
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Western Pacific Railroad Corporation, which re- 
tained a part of them? 

A. That never was called to my attention. 

Q. It was called to your attention when demand 
was made upon you, was it not, by the Railroad 
Credit Corporation as to why further payments 
were not made? 

A. I never saw a demand of that kind, myself. 

Q. Then why did you stop paying, after vou had 
paid $17,500 to the Railroad Credit Corporation on 
account of prineipal and the other sum on account 
of interest, why did vou stop paying to the Rail- 
road Credit Corporation? Why was that stopped ? 

A. We never had any authority, so far as I 
was concerned, to pay anv money to the Railroad 
Credit Corporation on this account. We did our 
business between the Standard and the Railroad 
Corporation. 

Q. Even though the obligation had been assigned 
to somebody else who was entitled to payment? 

A. Well, T never saw that assignment, myself. 

Q. But you knew it had been made, did vou 
not? 

A. Yes, that is, I understand it had been. 

Mr. Buckland: That is all. 


Redirect Examination 
Mr. Smith: Q. Let me get these figures straight, 
again, [106] What was the balanee of this indebt- 
edness of the Standard Realty & Development Com- 
pany on January 1, 1989—pvincipal? 
A. | haven’t those figures here. 
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@. You haven’t those figures? A. No. 

Q. You do know, however, there has been $42,- 
000 principal paid since that date? You have testi- 
fied to those figures. A. Yes. 

QO. $42,500? “A. Yes, that is correct. 

Q. What is the unpaid balance of principal to- 
day? A. There is none. 

Q. What happened to the difference? You said 
vou were holding some interest, didn’t you? 

ie Yes. 

Oe Lhat is: all, 

A. No, we have $67,500 of the principal money 
in the treasury of the Standard at the present time. 

Q. That is what I am saying. You have $67,500 
of principal in the treasury of the Standard Realty 
& Development Company that that corporation owes 
to someone, and the discussion here is about to whom 
it shal] pay the money, is that it? 

a 1 haweis it. 

Q. All right. Now, $67.500 will clean wp the 
indebtedness when that is paid, is thet right? 

A. When that and that $567.12 interest is paid. 

©. But so far as the principal is concerned, 
the $67,500 is what von have now, and then there 
was $42,500 paid since January 1, 1939? 

Ae | lade Ismael. 

@. Now, isn’t it true that the balance of the 
principal on January 1, 1939, was $110,000, the 
sum of those two figures? Ae aes. 

Q. Mr. Buckland mentioned a figure of $120,- 
000. Do vou understand that that was the balance 
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of principal due on January 1, 1939, or that that 
was some earlier balance? 

A. Weil, { don’t know. i am not sure what the 
$120,000 means. 

Q. You do not know where he got that figure? 

A. No. [107] 

Mr. Buckland: May I explain, for the informa- 
tion of the Court that the witness, I have here the 
original, or, rather, a photostat of the original as- 
signment. 

Mr. Smith: What is the date of that, Mr. 
Buckland ? 

Mr. Buckland: March 25, 1933, an assignment 
in the sum of $120,000 for advances to the Standard 
Realty & Development Company. This is a pledge, 
Mr. Smith, that was made by the Western Pacific 
Railroad Corporation. What I am trying to do is 
to aecount for the difference between the $110,000 
that you mention in your petition, here, and this 
$120,000 mentioned in the assignment, of which we 
have a photostat of the original. 

Mr. Smith: Isn’t that the fact, that $120,000 was 
the balance as of the date. some date in Afareh im 
Wee? 

Mr. Buckland: But I have no testimony frem 
this witness as to how that principal of $120,000 
was reduced to $110,000, or any other figure. 

Mr. Smith: That is just what I am trying to 
get from him. 

Q. Mr. Buckland has a copy of an assignment 
dated in 1933 that states that the balance of the 
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principal was $120,000, while, according to your 
records on January 1, 1939 the balance of principal 
was $110,000. Have you any record of payments 
made by Standard Realty & Development Company 
on account of the principal of this indebtedness be- 
tween those dates? 

A. Not with me, no. It is very likely that that 
$10,000 difference was covered by payments made 
between the date of Mr. Buckland’s figure and Jan- 
uary 1, 1939, which reduced it $10,000. 

Mr. Smith: We shall be glad to have Mr. De- 
Grath obtain that information, possibly during the 
noon hour, and we can give it to Mr. Buckland so 
he will have the complete explanation of that. [108] 

Mr. Buckland: I wish you would, and also if he 
would copy down those figures with references to 
payments of principal and interest to which he has 
just testified, we would appreciate it. 

Mr. Smith: We will give von a statement. There 
is one other thing, your Honor: 

Q. Do you know how much the Railroad Credit 
Corporation has received since January 1, 1939 
under the Marshalling and Distributing Plan of 
1931? 

A. Those figures that are in the petition, 
there 

®. Yes. 

A. I checked those figures and they are correct. 
Q. That figure is $26,091.72. 

A. That is right. 
Mr. Smith: That is all. 
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Mr. Buckland: Just a moment. What figures 
were you referring to in your petition? 
Mr. Smith: Page 5, line 45. 


ROBERT EH, COULSON, 
ealled as a witness on behalf of Petitioner; sworn. 
Direct Examination 

Mr. Smith: Q. What is your name, Colonel? 

A. Robert E. Coulson. 

@. Where do you live? A. New Yor 

Q. Are you a member of the Reorganization 
Committee appointed under this Plan of Reorgani- 


zation of the Debtor by this Court? mL Ay 
Q. Did you supervise the preparation of the 
petition that is on file here today? Aue: 


Q. And you are familiar with its contents? 

A. Familiar with it. 

Q. And they are correct? A. “Niger 

Q. In connection with the matters discussed 
in that petition, I [109] show you a letter. Did you 
receive that letter? peel did. 

Mr. Smith: TI will offer in evidence, your Honor, 
a letter from Mr. Claude R. Porter, of the Inter- 
state Commerce Commission, addressed to M1. Coul- 
son, dated May 2, 1944, relating to various matters 
eoncerned in this petition. 

The Court: Admitted. 

(The document was marked Reorganization 
Committee’s Exhibit 1 in evidence.) 


Mr. Smith: If your Honor please, [ think I 
should go through these different points that are 
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discussed by Mr. Porter and get Air. Coulson’s tes- 
timony at greater length on that point. The first 
point discussed relates to the amount of common 
stock that is to be paid to the First Mortgage Bond- 
holders. ‘Che plan says in one place that theve is to 
be 4.67 of a share of common stock to a thousand 
dollav bondholder in payment of $266.66 2/3 as ac- 
erued interest. And then there is another figure 
giving the aggregate number of shares of common 
stock to be issued on this account. 

@. When you multiply them out do they come 
into accord? 

A. They do not. There is a difference owing 
to the decimal point not being carried out indefi- 
nitely, I think. 

Q. Our view is a specific statement of the plan 
which says they are to get 4.67 of a share for each: 
$1000 bond shall prevail over the statement of the 
ageregate, and that is your view, Colonel Coulson? 

Peewnat is correct. 

Q. And that is the view of the Interstate Com- 
merce Commission. 

The second point relates to the claim of the Rail- 
road Credit Corporation. Vhe Reilroad Credit 
Corporation had certain secniity from the debtor, 
including the Marshalling and Distributing Plan, 
and certain other security that we shall discuss 
here- [110] after, and under the Marshalling and 
Distributing Plan, as is shown in the testimony, the 
Railroad Credit Corporation since the effective date 
of the plan, January 1, 1939, has received $26,091.72. 
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The plan says, ‘‘ Receipts of this kind are to be ap- 
plied in reduction of the claim of the Railroad 
Credit Corporation.”’ 

Despite that, the Railroad Credit Corporation has 
made the suggestion that while its claim shonld 
be reduced, the amount of securities it gets from 
the reorganized corporation shall not be redueed. 

{s that a statement of—— 

A. That is correct. 

Q. And what is the view of the Reorganization 
Committee in that regard ? 

A. ‘The Reorganization Committee had the view 
that the pian quite clearly contemplated the reduc- 
tion of the amount of securities to go to the Rail- 
road Credit Corporation on account of any credits 
which it applied from the Marshalling-Refunding 
Plan between the effective date and the date of the 
consummation of the plan. 

Mr. Smith: It is that point, yonr Honor—and I 
will advert to our exhibit—that the Commission 
says the language of the plan is ambiguous and 
the matter should be construed by the court on the 
basis of the ccurt’s views as to the rights of the 
parties. We have outlined our view, which is the 
reduction of the amount of the claim of the Rail- 
road Credit Corporation, necessarily involves a re- 
duetion of the amount of securities that the Hai- 
road Credit Corporation is to receive. And I as- 
sume that in due course Mr. Buckland will express 
his views in that respect. 

Another point relates to this indebtedness of the 
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Standard Realty & Development Conipany that was 
assigned by the Western Pacific Railroad Corpora- 
tion, the holding company, as collateral [111] se- 
curity for the indebtedness of the debtor held by 
the Railroad Credit Corporation, and in that con- 
nection the dispute, as we understand it, must be 
between the Western Pacific Railroad Corporation, 
a holding compaiy, and the Railroad Credit Cor- 
poration, because the questions is, Who ought to 
have that money? Some of 1t 1s now in the hands 
of the Standard Realty & Development Corporation. 
We do not know to whom to pay it. Some of it hes 
been paid to the Western Pacific Railroad Corpora- 
tion, the holding company, and some of it has been 
paid over by the Western Pacific Railroad Corpora- 
tion to the Railroad Credit Corporation, and, of 
course, that reduced the amount of the claim of the 
Railroad Credit Corporation in this reorganization. 
Nevertheless, we are issuing or we are planning to 
issue the full amount of securities undiminished 
by that reduction, and there are conflicting clainis 
between those two people regarding the effect of 
this indebtedness and the payment of the proceeds 
of the-—— 

Mr. Sloss: May I interrupt a moment, your 
Honor? Perhaps to shorten matters. I appear here 
for the Western Pacific Railroad Corporation, 
which pledged this Standard Company stock which 
it owned as additional security to the Railroad 
Credit Corporation. Our position here is that the 
disposition of that stock and the proceeds thereof is 
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not involved in the plan, and is not a matter that 
is within the jurisdiction of vour Honor on this 
hearing, but should be determined by independent 
litigation between the two parties involved, namely, 
the Western Pacific Railroad Corporation and the 
Railroad Credit Corporation. I would like to be 
heard on that briefly whenever it is convenient to 
your Honor during the course of the day. 

Mr. Buckland: Just amoment. ‘There has been 
introduced in evidence a petition of ours, offered 
here and filed by the Court [112] containing a mo- 
tion by the Railroad Credit Corporation to dismiss 
that proceeding, and for summary judgment upon 
the face of the pleadings in that case, and if these 
priorities must be disposed of, the time has come 
perhaps to discuss that. I do not want to interrupt 
this erderly presentation of the case, here, but 
obviously a petition in equity between the Western 
Pacific Railroad Corporation and the Railroad 
Credit Corporation, which is now in this court, ac- 
compenied by a motion to dismiss and a motion 
for summary judgment on account of the pendency 
of a prior suit which you are now discussing, is a 
matter which should be disposed of in chronclogical 
order. With that understanding I think perhaps it 
might be just as well for all of them to go together, 
because the priority of the matters has been dis- 
turbed by having brought to vour Honor’s notice 
the situation as it is. 

The Court: I notice a complaint has been filed 
by the Western Pacific Railroad Corporation, and I 
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thought when I glanced at it that it would be taken 
up as you suggest and considered with these other 
matters that are now being presented to the Court. 

Mr. Buekland: But instead of answering, I filed 
a motion to dismiss on account of the pendency of 
a prior suit. 

The Court: If you wish, I can hear argument on 
that when Mr. Smith has finished, or at any time 
that will suit vour convenience. I presume any of 
these matters which are now being brought out in 
evidence would apply to the ruling of the Comt 
on that complaint. 

Mr. Buckland: They are all quite pertinent and 
quite relevant, and if we just bear m mind that the 
relative priorities of those matters which would 
have to be disposed of, I think we can go along just 
as we are. 

The Court: All right. [113] 

Mr. Smith: Q. There is also the indebtedness 
of the Sacramento Northern, some $800,000. None 
of that has been paid. But those are in the same 
situation and present the same questions, do thev 
not, Colonel Coulson ? 

A. From the standpoint of the reorganization 
there is a substantial difference between the Sacra- 
mento Northern problem and the Standard Realty 
problem. It was the Sacramento Northern which 
led the Reorganization Committee to decide to bring 
this matter to the attention of the Court. 

The Court: Q. That matter is not in the same 
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situation as suggested by Judge Sloss, is it? It is 
not a separate matter? 

A. Your Honor, what I have in mind is this: 
Tne Sacramento Northern is treated under the plan 
as pait of the Western Pacific system. Its earn- 
ings and deficits are in there. However, the Com- 
mission plan does not deal with its debt structure. 
So from the standpoint of consummating the reor- 
ganization we have a somewhat anomalous situation, 
that you revamp the debt structure of the Western 
Pacific Railroad Company, and the Sacramento 
Northern, which is an essential part of the system, 
but separately incorporated, is left with apparently 
$800,000 of an unsecured debt in outside hands with 
no provision for its treatment under the plan, and 
there is a dispute between the Western Pacific 
Railroad Corporation and the Railroad Credit Cor- 
poration, as to which has the right in it. In some 
way it should be disposed of at the time of the con- 
sumination of the plan, if possible, and so we pre- 
sented to the Court that issue, which is also brought 
before the Court in a separate petition, with a view 
to expediting a determination as to that outside 
claim: against one essential link in the system. 

Mr. Smith: Q. That is, as between the Western 
Pacific Rail- [114] road Company and the Railroad 
Credit Corporation, issues regarding the Sacra- 
mento Northern Railway Company indebtedness 
may he similar to those regarding the Standard 
Realty; nevertheless, our interests in getting a de- 
termination of those questions is much greater with 
the Sacramento Northern ? 
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pep might. Vhat is all I mieami bse my first 
answer. 

Mr. Smith: It is complicated by the further 
fact, your Honor, as I say, we think the statute of 
limitations has run. We do not know whether your 
Honor will direct the Trustees to plead the statute 
of limitations, or what your Honor will do about 
that. It is now in the management of the Trustees, 
and they are in the control of this Court. 

Q. Those are the questions, Mr. Coulson, that 
Mr. Portér, of the Interstate Commerce Commis- 
sion, says are questions which may properly be de- 
termined by the Court? A. Yes. 

Mr. Smith: The next question, your Honor, that 
we are presenting relates to the status of the Tide- 
water Southern, with respect to certain provisions 
of the plan that discuss wholly-owned railroad sub- 
sidiaries, and your Honor has heard Mr. Elsev’s 
expression of his view, that despite the fact that a 
fractional portion of the shares of the Tidewater 
Southern are still in outside hands, the Tidewater 
Southern is. to all intents and purposes, still a 
wholly-owned subsidiary. 

Q. In the view of the Committce, Mr. Coulson, 
should that view of Mr. Elsey’s be made effective ? 

A. Definitely. The ‘Tidewater Southern is 
treated throughout the plan as a wholly-owned sub- 
sidiarvy, but falls just outside the definition. 

Mr. Smith: In that connection, Mr. Porter savs 
that the plan obviously is based upon the inelusion 
of such subsidiary railway corporations, and it was 
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by inadvertence only that the words *‘wholly [115] 
were used instead of expressly 


3 


owned subsidiaries’ 
providing in the plan for the inclusion of the Tide- 
water Southern. So we ask that that plan be cor- 
rected in that respect. 

And then finally there is a very small question 
regarding the treatment of debits and credits as to 
adjust income In prior years. ‘The plan states that, 
‘+ Available net income shall be ascertained for each 
such calendar year as the account shall be stated on 
the books of the line company during said calendar 
year without adjustments except—’’ and this is the 
material matter—‘‘debits or credits to adjust im- 
come in prior years shall be treated as income items 
for the year in which entered on the books, whether 
cleared through income or profit and loss accounts, 
so far, but only so far as such debits and credits 
reflect cash receipts or disbursements in the year 
in which they are entered on the books.”’ 

We ask that that item 3 be changed, so that it 
reads simply, ‘‘Debits or credits to adjust income 
in prioz vears shall be treated as income items for 
the vear in which entered on the books, whether 
cleared through income or profit and loss account.” 

Q@. In the opinion of the Committee would that 
furnish a more practicable method of accounting ? 

A. Yes, definitely, both as to tax aspects and 
general accounting aspects. 

Mi. Smith: Q@. And that is the question regard- 
ing which Mr. Porter says in his letter: 
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‘‘Division + is of the further opinion that the 
linutation in the adjustment of income items in 
prior years as provided in clause 3 of the third 
paragraph of the subdivision L is impracticable 
and the modification proposed by the Commit- 
tee represents a proper basis for the correction 
of the plan by the Court if it sees fit to adopt 
such proposal.”’ 


That is the matter that we have just been dis- 
cussing ? 

Pe Yes. [116] 

Mr. Smith: Are there any questions? 

The Court: Do you wish to ask the witness any 
questions? Any of the counsel wish to ask the wit- 
ness any questions? ‘That is all, si. 

Anything further? 

Mr. Smith: ‘That is all that we have. I think 
Mr. Buckland has something he wanted to say, or 
maybe Judge Sloss wanted to express himself. 

The Court: I mean, is there any further evi- 
dence that is to be presented ? 

Mr. Smith: No further evidence on our part. 
That is our case. 

The Court: Any further evidence to be pre- 
sented to the Court? 

Mr. Sloss: My suggestion, your Honor, is, if it 
is agreeable to My. Buckland, that I might present 
the proposition very brietly that the disposition of 
the receipts on those claims that have been paid in 
part by the Standard Company should not be dis- 
posed of on the petition of the Reorganization Com- 
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mnittee, but should be disposed of on the separate 
action. Now, of course, the two things, Mr. Buck- 


ends motion to dismiss that independent action 

‘ite Court: ts thats actions 23,307-St cma 
the action filed by Mir. Goodrich ? 

Mr. Sloss: That is the one, yes. 

The Court: Filed on May 22nd. 

Mr. Sloss: That is the one in which I do not 
appear for the Western Pacific. My appearance is 
limited to objecting to the Court’s consideration of 
those issues on this petition of the Reorganization 
Trustees. The two things are closely involved. One 
has to come before the other, and I suggest if there 
is no [117] objection from your Honor or from Mr. 
Buekland, that I might proceed to state my position 
briefly. 

The Court: Yes. 

(Argument of counsel omitted.) 


“ine Buckland 

Therefore, if this court has full jurisdiction as a 
court. of equity in the controversy which apparently 
exists between the Western Pacific Railroad Cor- 
poration and the Railroad Credit Corporation, what 
is the nse of duplicating procedure by bringing a 
separate action involving the same parties and the 
same subject matter as is now before your Honor 
m Western Pacific? And it was for that reason 
that I told our friends that I would be verv glad to 
accept service in order that this might be expedited, 
and may I say here we are all at one, I think, with 
vour Honor desiring to expedite this as much as we 
ean. IT would aecept service, but I reserve the right 
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to challenge the position of this petition in this 
court at this time. Under the rule J am given 
twenty days in which to answer the petition. I did 
not want twenty days to answer if the petition did 
not belong here, and therefore I, under the recent 
rules, or the new rules of the Federal Court, filed 
a motion in the alternative to dismiss the petition 
or for a summary judgment. 

Now, I base both of those upon the fact that all 
of the issues of both law and fact which are or can 
be raised under this separate petition are here be- 
fore your Honor, and that your Honor will take 
judicial notice of your own record. I take it that 
there is no question that your Honor does take 
judicial notice of your own record. 

The Court: There is no question about that. 

[118] 
(Argument of counsel omitted.) 


The Court: With the approval of counsel, I 
should like to have the reporter transcribe his notes 
of this hearing and argument. Is there any ob- 
jection ? 

Mr. Smith: No objection, your Honor. 

Mr. Buckland: J have here a temporary printed 
brief that I should be glad to give to counsel. 

The Court: I was thinking you have had argu- 
ment enough on it and it won’t be necessary to file 
any briefs unless counsel feel there is something 
they wish to call the Court’s attention to in addition 
to what has been said today. I understand the 
petition will be submitted and also the alternative 
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motion to dismiss, or for summary judgment in case 
No. 23,307-S is submitted. 

Mr. Buckland: May I ask, your Honor, in case 
it should be necessary to file an answer in this last 
case, that I be given some time in which to file it? 

The Court: Yes. Is that agreeable to every- 
body interested here? Judge Sloss? 

Mr. Sloss: Yes, entirely. I think Mr. Goodrich 
has another suggestion to make. 

Mr. Goodrich: Your Honor, I will make a mo- 
tion to that effect, if you wish: If the Court con- 
cludes that it will take jurisdiction of this bill as an 
independent bill and not under section 77, and hay- 
ing heard the argument about it, Mr. Buckland was 
wondering if the Court might then enter judgment 

n the pleadings filed. I do not see the purpose in 
holding the court here another day to make another 
appearance and take the testimony when in fact all 
the evidence is before the Court. 

The Court: If it is agreeable to you, Mr. Buek- 
land, let it be submitted with that understanding. 

[119] 

Mr. Buekland: I can’t see any particular rea- 
son—— 

The Court: It would save time, as suggested by 
eounsel, by Aly. Goodrich, certainly, it would be use- 
less to take up further time of the Court in present- 
ing evidence when all the evidence is before the 
Court. 

Mr. Buckland: J am not quite clear what Nr. 
Goodie) =—— 
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The Court: It would be as if the allegations ot 
the complaint in No. 23,307-S were deemed denied 
and the case submitted on the evidence offered here 
today. 


Mr. Buckland: I assume here 

Mr. Goodrich: Deny the allegations and submit 
the matter on the evidence. 

The Court: Let it be submitted. I will first, 
however, pass upon your motion to dismiss and the 
alternative motion for summary judgment, and then 
if I should rule against you, it is understood the 
allegations of the complaint are denied, and I might 
then pass upon the matter upon its merits. 

Mr. Buckland: What I was confused about 
was that my motion might be considered as an old- 
fashioned demurrer, and [I wish to file an answer if 
necessary. 

The Court: Very well. I will endeavor to give 
you a decision at an early date. 


[Endorsed]: Filed Jun. 26, 1944. [120] 


[Title of District Court and Cause. ] 
No. 26591-S 


ORDER CONSTRUING PLAN OF REORGAN- 
IZATION IN VARIOUS RESPECTS AND 
RECONCILING INCONSISTENCIES 
THEREIN 


The petition filed May 9, 1944, by Frederick H. 
Ecker, Frank C. Wright and Robert KE. Coulson, the 
Reorganization Committee designated to put into 
effect and carry out the plan of reorganization of 
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the debtor above named, for an order construing 
the plan of reorganization in various rvespeets and 
reconciling imeonsistencies therein came on duly to 
be heard and was heard June 2, 1944, and has been 
sa 
The Court being fully advised in the ‘premises 
finds [121] that notice of the hearing upon said peti- 
tion has been given as prescribed by the order of 
this Court, dated Mav 9, 1944, and that all of the 
allegations and representations contained in the pe- 
tition are true, except that (1) the amount owing by 
Standard Realty and Development Company to the 
debtor company for advances on open account is 
£€303,310.86, Gi) the amount owing by Sacramento 
Northern Railway to the debtor company for ad- 
vances on open account is $4,779,356.42, and (iil) 
the positions taken by The Railroad Credit Corpor- 
ation in respect of the various matters referred to 
in the petition were not only those averred in the 
petition, but were and are also such as it took on 
the hearing on the petition as more fully appears 
from the record of the hearing on said petition. The 
Court further finds and coneludes: 
(a) That the inconsistency pointed out in para- 
eraph 3 of the petition should be resolved in the 
manner proposed by the Reorganization Committee 


mm paragraph 4 of the petition: 


(bh) "hat the provisions of subdivisions P and R 
of the plan of reorganization (quoted in paragraph 
5 of the petition), which relate to the application of 
the proceeds of the distributive shares of the debtor 


and its subsidiaries under the marshaling and dis- 
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tributing plan of 1941, require a reduction in the 
number of shares of common stock allocated to The 
Railroad Credit Corporation under paragraph 4 of 
subdivision P by one share for each $62 of such pro- 
ceeds received by The Railroad Credit Corporation 
after December 31, 1938, and prior to the issuance 
of the new securities under the plan; [122 . 

(c) That no reduction should be made in the 
amounts or number of securities or stock allocated 
to The Railroad Credit Corporation under para- 
eraph 4 of subdivision P of the plan of reorganizia- 
tion by reason of any payments received by The 
Railroad Credit Corporation after December 3], 
1938, in respect of the claims against Standard 
Realty and Development Company and Saeramento 
Northern Railway (sueh claims being accommeda- 
tion collateral pledged to and with The Railroad 
Credit Corporation by The Western Pacifie Rail- 
road Corporation by an instrument dated March 
Zo 1933) ; 

(d) That The Railroad Credit Corporation is en- 
titled to receive, in payment of its claim against the 
debtor, the securities and stock allocated to it under 
paragraph 4 of subdivision P of the plen of reor- 
ganization, except for the reduction in the number 
of shares of common stock referred to in paragraph 
(b) above. 

(e) That the rights of The Railroad Credit Cor- 
poration under its pledge agreement dated March 
209, 1933, with The Western Pacific Railroad Cor- 
poration will not be affected by the issuance of the 
new securities to The Railroad Credit. Corporation ; 
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and The Railroad Credit Corporation is entitled to 
proceed against the collateral so pledged to the ex- 
tent that the actual value of such new securities 
shall not satisfy its claim; 

(f) That the defect and imeconsistency pointed 
out in paragraphs 19 and 20 of the petition should 
[123] be eured and reconciled in the manner pro- 
posed by petitioners in paragraph 20 of the peti- 
tion; and 

(g) That the defect pointed out in paragraph 21 
of the petition should be cured in the manner pro- 
posed by petitioners in said paragraph. 

Now, Therefore, it is hereby Ordered, Adjudged 
and Deereed: 

(1) That paragraph 2 of subdivision P of the 
plan of reorganization be and hereby is construed 
as requiring (a) the issuance of 4.67 shares of new 
common stock (provided for in the plan) in pay- 
ment of accrued and unpaid interest, to January 
1, 1989, of $266.66 2/3 on each $1,000 principal 
amount of the debtor’s outstanding First Mortgage 
bonds, and (b) an aggregate issue of 230,184,767 
shares of sueh common stock in respect of the agere- 
eate of aecrued and unpaid interest, to January 1, 
1989, wpon all such bonds outstanding ; 

(2) That the Reorganization Committee make 
provision for the issuance of 4.67 shares of new 
common stock in payment of accrued and unpaid 
interest to January 1, 1939, of $266.66 2/3 on each 
$1,000 principal amount of the debtor’s outstanding 
First Mortgage bonds; 
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(3) That the provisions of subdivisions P and R 
of the plan of reorganization, which relate to the 
application of the proceeds of the distributive 
shares of the debtor and its subsidiaries under the 
marshaling and distributing plan of 1931, be and 
are hereby construed as requiring a reduction in 
the number of shares of common stock allocated to 
The Railroad Credit Corporation under paragraph 
4 of subdivision P of the plan by one share for each 
$62 of such [124] proceeds received by the Railroad 
Credit Corporation after December 31, 1938, and 
prior to the issuance of the new securities under 
the plan; 

(4) That except as provided in paragraph (3) 
of this order, no reduction be made in the amounts 
or number of securities or stock allocated to The 
Railroad Credit Corporation under paragraph 4 of 
subdivision P of the plan or reorganization; 

(5) That The Railroad Credit Corporation is en- 
titled to retain the claims against Standard Realty 
and Development Company and Sacramento North- 
ern Railway pledged to and with The Railroad 
Credit Corporation by The Western Pacifie Rail- 
road Corporation by an instrument dated March 
25, 1933, and to apply the proceeds thereof in satis- 
faction of its claim against the debtor; 

(6) That the term ‘wholly owned railway sub- 
sidiaries’’ in the second paragraph of subdivision 
L of the plan of reorganization be interpreted to 
include as one of such subsidiaries of the debtor 
Tidewater Southern Railway Company, and to in- 
elude any railway corporation, 95 per cent or more 
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of the stock of which shall be owned by the reor- 
ganized company after the consummation of the 
reorganization; and 

(7) That the provisions of clause (3) of the third 
paragraph of subdivision L of the plan of reorgan- 
ization be and are hereby revised and reworded so 
that said clause will provide: [125] 

“* * * (3) debits or credits to adjust income in 
prior years shall be treated as income items for the 
year in which entered on the books, whether cleared 
through income or profit and loss aecounts.”’ 


Dated: September 14, 1944. 
A. Fb. St. SURE 
District Judge 
Approved as to form. 
ARTHUR B. DUNNE 
Attorney for The Railroad 
Credit Corporation 
LEROY R. GOODRICH 
Attorney for The Western 
Pacifie Railroad Company 
FELIX T. SMHUH 
Attorney for Reorganization 
Committee 


[Endorsed]: Filed Sep. 14, 1944. [126] 
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[Title of District Court and Cause. ] 
No. 26591-8 
NOTICE OF APPEAL 


The Railroad Credit Corporation, a corporation, 
a creditor of the above named Debtor, and a party 
respondent in respect of the matters presented by 
the Petition of Frederick H. Kcker, Frank (C. 
Wright and Robert E. Coulson, the members of 
the Reorganization Committee in the above [127] 
entitled matter, filed in the above entitled matter 
on May 9, 1944, and a party aggrieved by the Order 
of September 14, 19-44, hereafter referred to, 
hereby gives notice that it does hereby appeal to the 
United States Cireuit Court of Appeals for the 
Ninth Circuit from the portions of the Order of 
the above entitled Court made and filed in the above 
entitled matter on September 14, 1944, being the 
Order determining the matters presented by the 
said Petition of May 9, 1944, adverse to this respon- 
dent, The Railroad Credit Corporation, and in par- 
ticular appeals from the portions of said Order next 
designated: 

(a) The finding and the conclusion in the para- 
graph designated (b), and each and every part 
thereof, being the paragraph beginning with the 
words ‘‘That the provisions of subdivisions P and 
R of the plan of reorganization [quoted in Para- 
eraph 5 of the Petition]’’ and ending with the 
words ‘‘and prior to the issuance of the new secur- 
ities under the plan;”’’; 

(b) The ordering, adjudging and deereeinge pro- 
visions of said order in the paragraph in said order 
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designated (3), being the paragraph beginning with 
the words ‘‘That the provisions of subdivisions P 
and R of the plan of reorganization, which relate 
to the application of the proceeds’’, and ending with 
the words ‘‘under the plan’’; 

(ec) So much of said Order as provides or indi- 
eates (if the Order does so provide or indicate) 
that any proceeds of any claim against Standard 
Realty and Development Company or Sacramento 
Northern Railway, referred to in the Order, reduce 
the claim of The Railroad Credit Corporation 
against the above named Debtor. [128] 

Dated: October 18, 1944. 

EDWARD G. BUCKLAND 
WILLIAM J. KANE 
ARTHUR B. DUNNE 
Attorneys for Appellant The 
Railroad Credit Corpora- 
tion 
Address: 333 Montgomery Street, San Francisco 
4, California. 


[Endorsed]: Filed Oct. 13, 1944. [129] 


[Title of Distriet Court and Cause. ] 
No. 26591-S 
NOTICH OF APPEAL 


Notice is hereby given that The Western Pacific 
Railroad Corporation, a party to the above-en- 
titled action, hereby appeals to the Circuit Court 
of Appeals for the Ninth Circuit from the Order 
Construing Plan of Reorganization In Various 
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Respects and Reconciling Inconsistencies Therein, 
made and entered on September 14, 1944, and par- 
ticularly from Paragraph (5) of said Order and 
Decree, reading as follows: 

(5) That The Railroad Credit Corporation 
is entitled to retain the claims against Stan- 
dard Realty and Development Company and 
Sacramento Northern Railway pledged to and 
with The Railroad Credit Corporation by an 
instrument dated March 25, 19338, and to ap- 
ply the proceeds thereof in satisfaction of its 
claim against the debtor.’’ 

Dated: This 13th day of October, 1944. 
LEROY R. GOODRICH 
Attorney for Appellant, ‘The 
Western Pacific Railroad 
Corporation. 


[Endorsed]: Filed Oct. 13, 1944. [130] 
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Premium Charged for this bond is $10.00 per 
annum. 


United States Fidelity and Guaranty Company 
Baltimore—Maryland 
NOME eee $250.00 


District Court of the United States, for the North- 
ern District of California, Southern Division 


No. 26591-S 


In the Matter of 


THE WESTERN PACIFIC RAILROAD COM- 
PANY, 
Debtor. 


COST BOND ON APPEAL 


Know Ajl Men by These Presents: 

That We, The Western Pacific Railroad Corpo- 
ration, as Principal, and United States Fidelity 
and Guaranty Company, a corporation, having its 
principal place of business in the City of Balti- 
more, State of Maryland, and having a paid up 
capita! stock of not less than Ten Million Dollars, 
duly incorporated under the laws of the State of 
Maryland, and having complied with all the re- 
quirements of the laws of the State of California 
and the United States of America respecting cor- 
porations, for the purpose of making, guarantee- 
ing and becoming surety on bonds and undertak- 
ines, are held and firmly bound unto The Railroad 
Yvedit Corporation in the sum of Two Hundred 
Fifty and 00/100 ($250.00) Dollars, lawful money 
of the United States, to be paid to it, its respective 
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executors, administraters and successors, of which 
payment well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and 
each of our heirs, executors and administrators, 
firmly by these presents. 

Sealed with our seals and dated this I8th day of 
October, 1944. 

Whereas the Principal, The Western Pacific 
Railroad Corporation has prosecuted an appeal to 
the U. S. Circuit Court of Appeals, Ninth Circuit. 

Now, therefore, the condition of this obligation 
is such that if the above named Principal shall 
prosecute its said appeal to effect and answer all 
costs, if it fails to make good its plea, then this 
obligation shall be void, otherwise to remain in full 
force and effect. 

The undersigned Surety agrees that in case of 
any breach of any condition hereof, the Court may, 
upon no less than ten (10) days notice to the un- 
dersigned, proceed summarily to ascertain the 
amount which the undersigned, as Surety, is bound 
to pay on account of such breach and render judg- 
ment against it and award execution therefor not 
to exceed the sum specified in this Undertaking. 

THE WESTERN PACIFIC 
RAILROAD CORPORATION 
By LEROY R. GOODRICH 
Principal 
UNITED STATES FIDELITY 
AND GUARANTY COM- 
PANY 
By MILDRED DROST 
Attornev-in-fact 
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State of California, 
County of Alameda—ss. 

On this 13th day of October in the vear of our 
Lord One Thousand Nine Hundred and forty-four 
before me, J. C. Laney a Notary Public in and for 
said County and State, residing therein, duly com- 
missioned and sworn, personally appeared Mildred 
Drost, known to me to be the person whose name is 
subscribed to the within instrument as the Attor- 
ney-in-fact of the United States Fidelity and Guar- 
anty Company, and acknowledged to ine that she 
subseribed the name of the United States Fidelity 
and Guaranty Company, thereto as principal, and 
her own name as Attorney-in-fact. 


In Witness Whereof, I have hereunto set my 
hand and affixed my official Seal, at my office in 
the County and State aforesaid, the dav and vear 
in this certificate first above written. 

(Attorney-in-fact) 

[Seal] J. C. LANEY 
Notary Public in and for said County of Alameda, 

State of California. [131] 


[Title of District Court and Cause.] 
| No. 26591-S 


ORDER PERMITTING FILING OF UNDER- 
TAKING FOR COSTS ON APPEAL 


Good Cause Appearing Therefor, and The Rail- 
road Credit Corporation, a corporation, having on 
October 13, 1944 filed its Notice of Appeal, from a 
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portion of the Order herein of September 14, 1944, 
and having presented to the above entitled Court 
the Undertaking for Costs on Appeal of the Hart- 
ford Accident and [132] Indemnity Company, a 
corporation duly authorized to transact :2. general 
surety business in the State of California, the above 
entitled Court hereby permits the filing .of, the 
Undertaking for Costs on Appeal of the said surety 
company. 


October 14, 1944. 
A. F. ST. SURE 
United States District Judge 


[Endorsed]: Filed Oct. 14, 1944. [133] 


Fidelity and Surety Department 
Hartford Accident and Indemmty Company 
Hartford, Connecticut: : 


In the District Court of the United States for the 
Northern District of California, Southern Divi- 
sion | 


No. 26,591—S 


In the Matter of: 


THE WESTERN PACIFIC RAILROAD COM- 
AUN | R 
Debtor. 


UNDERTAKING FOR COST ON APPEAL 


Whereas, The Railroad Credit Corporation, a 
corporation, a creditor of the debtor above-named, 
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has appealed to the United States Circuit Court 
of Appeals for the Ninth Cireuit from a certain 
order rendered against the said creditor in said 
action in the above entitled court and in favor of 
other parties in interest in the matter of the re- 
organization of The Western Pacific Railroad Com- 
pany, a corporation, debtor, in pursuance of the 
bankruptey act, and entered herein on September 
14, 1944. 

Now, Therefore, in consideration of the premises 
and of such appeal, the undersigned Hartford Acci- 
dent and Indemnity Company, a corporation or- 
ganized and existing under the laws of the State 
of Connecticut and duly authorized to transact a 
general surety business in the State of California, 
does hereby undertake and promise on the part of 
The Railroad Credit Corporation, a corporation, 
the Appellant, that said Appellant will pay all 
damages and costs which may be awarded against 
them on the appeal, or on a dismissal thereof, not 
exceeding Two Hundred Fifty and no/100 ($250.00) 
Dollars, to which amount it acknowledges itself 
bound. 

It is further stipulated as a part of the fore- 
going bond that in case of the breach of any condi- 
tion thereof, the above-named District Court, mav 
upon ten (10) days’ notice to the surety above- 
named, proceed summarily in said proceedings to 
ascertain the amount which said surety is bound 
to pay on account of such breach, and render judg- 
ment therefor against said surety and award execu- 
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tion therefor, not exceeding, however, the said sum 
of Two Hundred Fifty and No/100 Dollars 
($250.00). 


In Witness Whereof, the said Surety has caused 
these presents to be executed and its official seal 
attached by its duly authorized Attorney-in-Fact 
at San Francisco, California, the 13 day of October, 
A. D. 1944. 


The premium on this bond is $10.00 per annum. 
HARTFORD ACCIDENT AND 
INDEMNITY COMPANY 
(Seal) By RK. A. VAN HORN 
Attorney-in-Fact 


[Endorsed]: Filed Oct. 14, 1944. [134] 


[Title of District Court and Cause. | 
No. 26591-S 


THE RAILROAD CREDIT CORPORATION'S 
DESIGNATION OF RECORD ON APPEAL 


On October 13, 1944, The Railroad Credit Cor- 
poration appealed to the United States Circuit 
Court of Appeals for the Ninth Circuit from cer- 
tain portions of the Order of the above entitled 
Court made and filed in the above entitled matter 
on September 14, 1944, being the Order determin- 
ing the matters [135] presented by the Petition of 
Frederick H. Ecker, Frank C. Wright and Robert 
K. Coulson, members of the Reorganization Com- 
mittee in the above entitled matter, which said 
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Petition was filed herein on May 9, 1944. Refer- 
ence is made to the Notice of Appeal of The Rail- 
road Credit Corporation filed in the above entitled 
matter on October 13, 1944. The Railroad Credit 
Corporation hereby designates the portions of the 
records, proceedings and evidence to be contained 
in the record on its said appeal as follows: 

1. All file marks and endorsements upon all pa- 
pers documents and other matter hereinafter desig- 
nated. 

2. Petition of The Western Pacific Railroad 
Company, Debtor, filed herein on August 2, 1935 in 
pursuance of subdivision (a) of Section 77 of the 
Bankruptcy Act as amended. 

3. Order of the above-entitled court approving 
said petition filed August 2, 1985. 

4. Petition for order respecting filing of claims 
and division of creditors and stockholders imto 
classes filed August 20, 1935. 

5. Order dividing claims into classes filed August 
20 1935. 

6. Petition for appointment of trustees and order 
respecting notice of hearing of said petition, filed 
August 31, 1935. 

7. Order appointing trustees, filed September 
ANS) 

8. Order of September 30, 1935, modifying order 
appointing trustees and opinion and order of the 
above-entitled court of November 9, 1935 confirm- 
ing appointment of trustees. 

9. Proposed Plan of Reorganization filed by the 
Debtor February 8, 1936, being Exhibit ‘‘1”’ of 
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Exhibits introduced at [136] hearings before the 
Interstate Commeree Commission. 

10. Proposed report of the Bureau of Finance 
of the Interstate Commerce Commission dated Au- 
gust 2, 1937, in the Matter of The Western Pacific 
Railroad Company Reorganization, Interstate Com- 
merce Commission, Finance Docket No. 10913; the 
proposed report is endorsed filed August 6, 1937. 

11. Report and order of the Interstate Commerce 
Commission in said matter, Finance Docket No. 
10913, dated October 10, 1988. Order of the Inter- 
state Commerce Commission in said Finance Docket 
No. 10913, dated December 30, 1938 and eranting 
a rehearing. 

12. Report and order of the Interstate Com- 
merce Commission in said matter, Finance Docket 
Mowl091s dated June 21, 1939. 

12a. So much of the proceedings on the hearings 
before the Interstate Commerce Commission as is 
necessary to show the introduction in evidence 
on said hearing of the paper designated No. 9 
above. A transcript of the proceedings in the above- 
entitled court sufficient to show that the transeript 
of the proceedings before and bv the Interstate 
Commerce Commission was filed in the above- 
entitled court, and that all of the proceedings 
before and by the Interstate Commerce Comimis- 
sion were made part of the record of the above 
entitled matter in the above entitled court. Or in 
heu of the foregoing, a statement that the paper 
designated No. 9 above was introduced upon the 
hearing before the Interstate Commerce Commis- 
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sion and that a transeript of the proceedings before 
and by the Interstate Commerce Commission was 
filed in the above-entitled court. and made a part 
of its records herein. 

13. Order of the Interstate Commerce Commis- 
sion im [137] said matter, Finance Docket No. 
10913 of September 19, 1939, denying petition for 
rehearing and modification. 

14. Order of the above-entitled court made No- 
vember 8, 1939, fixing the time within which objec- 
tions to the Plan of Reorganization and claims for 
equitable treatment might be filed. 

15. Stipulation as to facts not in dispute filed 
herein on December 20, 19389 and order of the above- 
entitled court made and filed herein on December 
20, 1939, making said stipulation a part of the 
record. 

16. So much of the testimony of Charles Elsey 
given on the hearing of the above-entitled matter 
in the above-entitled court on January 22, 1940 
as shows the introduction in evidence on said 
hearing of said stipulation, paper No. 15 designated 
above, together with the memorandum of correc- 
tions thereto, or a statement that said stipulation 
and memorandum of corrections was introduced in 
evidence on said hearing, and the said memorandum 
of corrections. 

17. Order of the above-entitled court fixing Janu- 
ary 22, 1940 as the date for hearing the parties 
in interest in respect of Plan of Reorganization 
of the above-named debtor, providing for notice, 
etc., filed herein December 21, 1939. 
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18. Opinion of the above-entitled court dated 
and filed August 15, 1940, upon approval of the 
Plan of Reorganization of the above-named debtor. 

19. Order of the above-entitled court overruling 
all objections and approving Plan of Reorganiza- 
tion of the above named debtor, filed August 15, 
1940. 

20. Notice of entry of order of the above-entitled 
court overruling objections and approving Plan 
of Reorganization and [138] affidavit of service 
of said notice, filed August 22, 1940. 

21. Claim of The Railroad Credit Corporation 
filed herein September 12, 1935, together with all 
attached exhibits. 

22. Mandate of the Supreme Court of the United 
States to the above-entitled court upon the affirm- 
ing of the order, judgment and decree of the above- 
entitled court of August 15, 1940 (No. 19 designated 
above) and filed and spread upon the minutes of 
the above-entitled court May 138, 1943 (318 U. S. 
448). 

23. Petition of Frederick H. Ecker, Frank C, 
Wright and Robert E. Coulson, members of the 
Reorganization Committee in the above-entitled 
matter, for construction of the Plan of Reorgani- 
zation herein and other relief, filed herein on Mav 
9, 1944. 

24. Order fixing time and place for hearing of 
the petition (designated No. 23 above), notice «af 
hearing, etc., and proof of service of the fore- 
going. 

25. ‘Transcript of proceedings on hearing of said 
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petition (No. 23 designated above), being the pro- 
ceedings of Friday, June 2, 1944 (two copies furn- 
ished herewith), showing appearances and all pro- 
ceedings excepting only argument of counsel. 

26. Appearance herein of Arthur B. Dunne as 
attornev for The Railroad Credit Corporation, filed 
herein June 5, 1944. 

27. Corrected memorandum opinion and order 
of the above-entitled court, construing Plan of Re- 
organization, made and filed herein June 21, 1944. 

28. Order of the above-entitled court construing 
Plan of Reorganization in various respects and rec- 
onciling inconsistencies herein, made and _ filed 
herein on September 14, 1944. [139] 

29. Notice of entry of said order of September 
14, 1944 designated No. 28 above and Clerk’s cer- 
tificate of giving of such notice, or other proof of 
service. 

30. Notice of appeal of The Railroad Credit 
Corporation, a corporation, from portions of the 
said order of September 14, 1944, paper designated 
No. 28 above. 

31. Undertaking for costs on appeal made by 
Hartford Accident and Indemnity Company on be- 
half of The Railroad Credit Corporation, and filed 
herein on October 14, 1944, and given on said day 
by The Railroad Credit Corporation in connection 
with its said appeal from said order of Septem- 
ber 14, 1944, together with the order of the above- 
entitled court permitting filing of said undertaking 
for costs on appeal by The Railroad Credit Cor- 
poration which said order was made and filed on 
October 14, 1944. 
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32. A copy of this designation. 

33. A copy of the statement of points on which 
appellant The Railroad Credit Corporation intends 
to rely, filed herein with this designation. 

34. Various appeals were taken from the order 
and decree of the above-entitled court of August 
15, 1940, approving the Plan of Reorganization and 
overruling objections to said Plan (No. 19 desig- 
nated above). In connection with said appeals, 
there was gotten up and duly certified a transcript 
of record which said transcript of record was filed 
in the Cireutt Court of Appeals for the Ninth 
Circuit in the matter entitled and numbered in 
said court as follows: 


In the United States Circuit Cowit of Appeals 
Ninth Cireuit [140] 


No. 9714 


In the Matter of the 


WESTERN PACIFIC RAILROAD COMPANY, 
a corporation, 
Debtor. 
WESTERN PACIFIC RAILROAD CORPORA- 
TON a corporation, et al., 
Appellants, 
Vv. 


INSTITUTIONAL BONDHOLDERS COMMIT- 
iT, et al., 
Appellees. 


Said record on appeal in said matter No. 9714 
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in the United States Circuit Court of Appeals for 
the Ninth Cireuit contains, dulv certified, all of 
the foregoing matters numbered in this designa- 
tion numbers 1 to 20, both inclusive, together with 
further matters bearing upon the issues raised upon 
said appeal and the papers by which said appeal 
was taken and perfected. All of said other matters 
contained in said transcript of record are to be 
deemed designated by this designation and hereby 
are designated in the event the said United States 
Circuit Court of Appeals for the Ninth Cireuit 
shall make the order to be apphed for by appellant 
The Railroad Credit Corporation and next herein- 
after referred to. 

It is the intention of The Railroad Credit Cor- 
poration, in connection with its said appeal herein 
referred to and the record hereby designated, to 
petition the Circuit Court of Appeals for the Ninth 
Circuit for an order substantially as follows: That 
there be omitted from the transcript of record 
prepared in pursuance of this designation the 
matters heretofore certified to the said Circuit Court 
of Appeals for the Ninth Circuit in the said mat- 
ter No. 9714 in said Circuit Court of Appeals and 
the matters numbers 1 through 20, both inclusive 
[141] above, and that in heu thereof, in the tran- 
script of record hereby designated, a copy of said 
order of said Circuit Court of Appeals may be 
included, and that all matters and things hereto- 
fore certified to said Cirenit Court of Appeals in 
said matter No. 9714 may be deemed a part of the 
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record on appeal hereby designated and even 
though not herein specifically designated may be 
referred to by any of the parties and that if the 
parties desire that such matters be exhibited to 
the court they may, if they so elect, reproduce 
them, or some of them, in whole or in part, in the 
briefs of the parties or in appendices to such briefs. 

If said United States Cireuit Court of Appeals 
for the Ninth Civewit shall make an order as last 
hereinabove referred to and a copy of said order 
is filed in the above-entitled court in the above- 
entitled matter, then, such order is hereby desig- 
nated for inclusion in the transcript of record 
hereby designated in heu of the matters numbered 
1 to 20, both inchisive, in this designation and in 
lieu of all other matters heretofore certified to 
said Circuit Court of Appeals and included in the 
transcript of record in the matter No. 9714 in said 
Circuit Court of Appeals. 


Dated: November 15th, 1944. 
EDWARD G. BUCKLAND 
WILLIAM J. KANE 
ARTHUR B. DUNNE 
Attorneys for The Railroad 
Credit Corporation. 


[Endorsed]: Filed Nov. 16, 1944. [142] 


166 The Railroad Credit Corp. 
[Title of District Court and Cause. ] 
No. 26591-S 


STATEMENT OF POINTS ON WHICH AP- 
PELLANT THE RAILROAD CREDIT 
CORPORATION INTENDS TO RELY 


The Railroad Credit Corporation having appealed 
from the portions of the order of the above-entitled 
Court of September 14, 1944, adverse to it (being 
the Order construing the Plan of Reorganization 
and determining the matters [143] presented by 
the Petition of May 9, 1944, of Frederick H. Ecker, 
Frank C. Wright and Robert E. Coulson, members 
of the Reorganization Committee in the above- 
entitled matter) all as more particularly appears 
from the Notice of Appeal of The Railroad Credit 
Corporation filed herein on October 13, 1944, now 
states the points on which it intends to rely on said 
appeal, as follows: 

1. The said Order and Decree of September 14, 
1944, in the portions appealed from by The Rail- 
road Credit Corporation (particularly (b) of the 
Findings and Conelusions) is in error in construing 
the Plan of Reorganization of the above-named 
debtor (and particularly subdivisions P and R of 
said Plan of Reorganization) as requiring a re- 
diction in the number of shares of common stock 
allocated to The Railroad Credit Corporation under 
paragraph + of subdivision P by one share for 
each $62 of the proceeds of the distributable shares 
of the debtor and its subsidiaries under the Mar- 
shalling and Distributing Plan of 1931 [erroneously 
referred to as the Plan of 1941] received by The 


vs. Frederick H. Ecker, et al. 167 


Railroad Credit Corporation after December 31, 
1988 and prior to the issuance of the new securi- 
ties under said Plan. 

2. The court evred and the said Order and De- 
eree of September 14, 1944 is in error in the por- 
tions appealed from by The Railroad Credit Cor- 
poration (particularly in paragraph (3) of the 
ordering, adjudging and decreeing provisions) in 
construing subdivisions P and R of the Plan of 
Reorganization of the above-named debtor and in 
construing them as requiring a reduction in the 
number of shares of common stock allocated to 
The Railroad Credit Corporation under paragraph 
4 of subdivision P of the said Plan by one share 
for each $62 of proceeds of the [144] distributive 
shares of the said debtor and its subsidiaries under 
the Marshalling and Distributing Plan of 1931, 
received by The Railroad Credit Corporation after 
December 31, 1938, and prior to the issuauce of 
the new securities under the said plan. 

The provisions of subdivision R of the said Plan 
of Reorganization provide that to the extent tos 
which The Railroad Credit Corporation receives 

ny distributive shares of the Debtor or its subsidi- 
aries under the Marshalling and Distributing Plan 
of 1931, prior to the issuance of the new securities 
under the Plan, the proceeds shall be applied in 
reduction of the claim of The Railroad Credit 
Corporation and in this respect provides in part 
that such proceeds ‘‘shall be applied in reduction 
of the claim of the Railroad Credit Corporation 
in respect of which such new securities are to be 
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issued at the rates provided in subdivision P * * *.” 


The words ‘fin respect of which such new securities 
are to be issued at the rates provided in subdivision 
P * * *”’ aye merely descriptive of the claim re- 
“erred to ana were inserted solely for the purpose 
of identifying the claim referred to and are not 
directive in character and do not direct a reduc- 
tion in the new securities to be received by The 
Railroad Credit Corporation by reason of the re- 
ceipt by The Railroad Credit Corporation of any 
distributive shares of the debtor or any of its sub- 
sidiaries under the Marshalling and Distributing 
Pieneo! ole 

3. The Railroad Credit Corporation is entitled 
to receive and retain the securities allotted to it 
under paragraph 4 of subdivision P of the Plan 
of Reorganization of the above-named debtor, un- 
less the market value of the new securities issued 
to The Railroad Credit Corporation under said 
Plan at the time of delivery of the same to 
The Railroad Credit Corporation plus the proceeds 
[1457 realized by The Railroad Credit Corporation 
from collateral securities held by it other than 
general and refunding mortgage bonds, exceeds the 
face amount of the claim of The Railroad Credit 
Corporation together with accrued interest thereon 
and to the extent that the market value of said 
new securities at the time of delivery thereof to 
The Railroad Credit Corporation, and the collateral 
security held by The Railroad Credit Corporation 
other than general and refunding mortgage bonds, 
falls below the face of the claim of The Railroad 
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Credit Corporation against the above-named debtor, 
together with accrued interest thereon. 

4. Unless and until the market value of the new 
securities allotted to 'The Railroad Credit Corpora- 
tion under said plan of reorganization of the above- 
named debtor, shall, at the date of delivery thereof 
to The Railroad Credit Corporation, equal or ex- 
ceed the amount of the said claim of ‘The Railroad 
Credit Corporation, plus interest, The Railroad 
Credit Corporation may continue to apply in fur- 
ther partial payment of its said claim the proceeds 
of collateral security held by it, other than general 
and refunding mortgage bonds, and the proceeds 
of the pledged distributive shares of the said debtor 
and its subsidiary under the Marshalling and Dis- 
tributing Plan of 1931. 

». The new securities allotted to The Railroad 
Credit Corporation under the said Plan of Re- 
organization of the above-named debtor were not 
allotted to The Railroad Credit Corporation upon 
the basis of its claim against the said debtor, had 
no relation whatsoever to the amount of said claim 
and were not allotted because of, or on the basis 
of or in relation to any security held by The Rail- 
road Credit Corporation, securing its said ¢laim, 
except general and refunding mortgage bonds, [146] 
and no new securities were allocated to The Rail- 
road Credit Corporation, under the said Plan of 
Reorganization, on account of or because of or in 
relation to its lien on the pledged distributive share 
of the said debtor and its subsidiary under the 


170 The Rawlroad Credit Corp. 


Marshalling and Distributing Plan of 1931, but 
the securities allotted to The Railroad Credit Cor- 
poration under the said Plan of Reorganization of 
the above-named debtor were allotted solely upon 
the basis of, on account of, and in relation to the 
general and refunding mortgage bonds held by 
The Railroad Credit Corporation as collateral se- 
curity for its claim (principal and interest) against 
the above-named debtor. 

6. The new securities allocated to The Railroad 
Credit Corporation under the said Plan of Reor- 
ganization of the above-named debtor and to be 
issued to and received by The Railroad Credit 
Corporation, operate to affect the claim of The 
Railroad Credit Corporation (principal and inter- 
est) only as between The Railroad Credit Corpora- 
tion and the above-named debtor and to provide 
to the above-named debtor (but to no one else) a 
defense to said claim and operate only to make 
said claim unenforceable only as between The Rail- 
road Credit Corporation and the above-named 
debtor, without in any way affecting the rights of 
The Railroad Credit Corporation, by reason of its 
said claim, as to other persons and as to collateral 
security, excepting only general and refunding 
mortgage bonds held by The Railroad Credit Coi- 
poration as collateral security and directed to be 
surrendered. The said allocation and issuanee and 
receipt of said new securities under said Plan of 
Reorganization does not satisfy and discharge the 
claim (principal or interest) of The Railroad Credit 
Corporation aforesaid and said claim can be dis- 
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charged and will be discharged and satisfied only 
by the receipt by The Railroad Credit Corporation 
of money or [147] money’s worth (in fact and as 
measured by market value) to the full extent of 
said claim of The Railroad Credit Corporation. 
The issuance of said new securities to The Ratlroad 
Credit Corporation will provide the above-named 
debtor with a defense to the said claim or The 
Railroad Credit Corporation, not by reason of 
the fact that the said claim will be thereby satis- 
fied and discharged, but only because of the provi- 
sions of the Federal Bankruptey Act and particu- 
larly §77 thereof. The said claim itself will still 
remain unsatisfied, except as the same is satisfied 
to the extent of the market value of the new securi- 
ties received by The Railroad Credit. Corporation, 
said market value to be taken at the time of receipt 
thereof, and to the extent that The Railroad Credit 
Corporation realizes on security held by it and 
not required to be surrendered. The seeurity held 
bv The Railroad Credit Corporation, not required 
to be surrendered by it, that is, security other than 
eeneral and refunding mortgage bonds, and the 
market value of the said new securities, does not 
and will not be as much as the amount of the 
claim of The Railroad Credit Corporation against 
the above-named debtor and interest. There is no 
provision in the said Plan of Reorganization in 
conflict with any of the foregoing propositions. 

7. The said Plan of Reorganization does not ¢on- 
template or direct the surrender by The Railroad 
Credit Corporation of any collateral excepting only 
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collateral as against which new securities are al- 
lotted to The Railroad Credit Corporation under 
said Plan and new securities are allotted to The 
Railroad Credit Corporation only against general 
and refunding mortgage bonds held by The Rail- 
road Credit Corporation as collateral. The new 
securities allotted to The Railroad Credit Corpora- 
tion [148] under said Plan represent only the 
equitable equivalent of the collateral to be sur- 
rendered by The Railroad Credit Corporation, that 
is to say, the general and refunding mortgage bonds 
held by The Railroad Credit Corporation as col- 
lateral security. 

8. The said Plan of Reorganization properly 
construed means and was intended to mean what 
has heretofore been stated in paragraphs 3 and 
following of the foregoing statement of points. 

EDWARD G. BUCKLAND 
WILLIAM J. KANE 
ARTHUR B. DUNNE 
Attorneys for The Railroad 
Credit Corporation. 


(Affidavit of service by mail attached.) 
[Endorsed]: Filed Nov. 16, 1944. [149] 


us. Frederick H. Ecker, et al. Bie: 
[Title of District Court and Cause. ] 
INO. 2UDIL-S 
THRE WESTERN PACIFIC RAILROAD COR- 
PORATION’S DESIGNATION OF REC- 
ORD ON APPEAL 


Gn October 18, 1944, The Western Pacific Rail- 
road Corporation appealed to the United States 
Cireuit Court of Appeals for the Ninth Cireuit 
from certain portions of the Order of the above 
entitled Court made and filed in the above entitled 
matter on Septeniber 14, 1944, being the Order 
determining the matters presented by the Petition 
of Frederick H. Ecker, Frank C. Wright and Rob- 
ert E. Coulson, members of the Reorganization 
Committee in the above entitled matter, which said 
Petition was filed herein [153} on May 9, 1944. Ref- 
erence is made to the Notice of Appeal of The West- 
ern Pacific Railroad Corporation filed in the above 
entitled matter on October 18, 1944. The Western 
Pacific Railroad Corporation hereby designates the 
portions of the records, proceedings and evidence to 
be contained in the record on its appeal as follows: 

1. All of items 1 to 25, both mclusive, and each 
of such items, as the same are set forth in the Desig- 
nation of Record on Appeal filed in the above en- 
titled matter by The Railroad Credit Corporation, 
each of which items the Western Pacifie Railroad 
Corporation incorporates by reference herein. 

2. All of items 27 to 29, both inclusive, and all 
of item 34, and each of said items, as the same are 
set forth in the Designation of Reeord on Appeal 
filed in the above entitled matter by The Railroad 
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Credit Corporation, each of which items The West- 
ern Pacific Railroad Corporation incorporates by 
reference herein. 

3. Notice of Appeal of The Western Pacific 
Railroad Corporation, a corporation, from portions 
of the said order of September 14, 1944, which said 
Notice of Appeal was filed October 138, 1944. 

4. Bond for costs on appeal, made by United 
States Midelity and Guaranty Company on behalf 
of The Western Pacific Railroad Corporation, and 
filed herein on October 13, 1944 by The Western 
Pacifie Railroad Corporation in connection with 
its said appeal. 

Do. A copy of this designation. 

6. A copy of the statement of points on which 
appellant The Western Pacific Railroad Corpora- 
tion intends to rely, filed herein and with this 
designation. 

7. It is the intention of The Western Pacific 
Railroad Corporation to join with The Railroad 
Credit Corporation in the [154] petition to the Cir- 
euit Court of Appeals for an order substantially as 
set forth in Item 34 of the Designation of Record 
filed by The Railroad Credit Corporation, and 
adopted and incorporated herein by reference, under 
item 2 of this designation. 

If said United States Cirenit Court of Appeals 
shall make such order and a eopy of said order is 
filed in the above entitled court in the above entitled 
matter, then such order is hereby designated for 
inelusion in the transcript of record hereby 
designated. 
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Dated: This 15th day of November, 1944. 
LEROY R. GOODRICH 
Attorney for The Western 
Pacific Railroad Corp. 


[Endorsed]: Filed Nov. 18, 1944, [155] 


[Title of District Court and Cause. ] 
No. 26591-S 
STATEMENT OF POINTS UPON WHICH AP- 


PELLANT, THE WESTERN P A@ ise TC 
RATLROAD CORPORATION, WILL RELY 


The Western Pacific Railroad Corporation, 
which has heretofore appealed to the United States 
Circuit Comt of Appeals for the Ninth Circuit 
from certain portions of the Order of the above 
mentioned court, made September 14, 1944, Con- 
struing Plan of Reorganization in Various Respects 
and Reconciling Inconsistencies Therein, hereby 
makes the following statement of points upon which 
it will rely upon its appeal: [156] 

1. That the District Court erred in that portion 
of the Order of September 14, 1944 appealed from 
by The Western Pacific Railroad Corporation (par- 
ticularly paragrhp (c) of the Findings and Con- 
clusions upon which said Order is based) in holding 
that the rights of The Railroad Credit Corporation 
under its pledge agreement with The Western Pa- 
eific Railroad Corporation will not be affeeted by 
the issuance of the new securities to The Railroad 
Credit Corporation. 

2. That the District Court erred in that portion 
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of its Order of September 14, 1944 appealed from 
by The Western Pacific Railroad Corporation (par- 
ticularly paragraph (e) of the Findings and Con- 
clusions upon which said Order is based) in hold- 
ing that The Railroad Credit Corporation is entitled 
to proceed against the collateral pledged, under its 
pledge agreement with The Western Pacifie Rail- 
road Corporation dated March 25, 1933, to the ex- 
tent that the actual or market value of the new 
securities to be issued to The Railroad Credit Cor- 
poration shall not satisfy its claim. 

3. That the District Court erred in said Order 
of September 14, 1944, appealed from by The West- 
ern Pacific Railroad Corporation (and particularly 
in paragraph (5) of said Order) in adjudging and 
decreeing that The Railroad Credit Corporation is 
entitled to retain the claims against Standard 
Realty and Development Company and Sacramento 
Northern Railway pledged to and with The Rail- 
road Credit Corporation by The Western Pacific 
Railroad Corporation by an instrument dated March 
5, 1933, and to apply the proceeds thereof in satis: 
faction of its claim against the debtor. 

4. That no provision was made in the Plan of 
Reorganization as certified by the Interstate Com- 
meree Commission and as affirmed by the Supreme 
Court of the United States, affecting the collatera! 
assigned on March 5, 1933 by The Western Pacific 
Railroad Corporation. The claims against T 
Standard Realty and Development Company, and 
Sacramento Northern Railway were the [157] prop- 
erty of The Western Pacific Railroad Corporation. 


he 
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They were not loaned to the debtor, The Western 
Pacific Railroad Conrpany. They at no time con- 
stituted anv part of the assets of the debtor. It 
was not within the jurisdiction of the Interstate 
Commerce Commission to provide for the disposi- 
tion of the said claims, as between ‘The Railroad 
Credit Corporation and The Western Pacific Rail- 
road Corporation, upon final consummation of the 
Plan. The Commission specifically declined to make 
any such provision. The position 1t took was con- 
firmed by the judgment of the Supreme Court. 

The District Court was in error, in taking juris- 
diction of this question, under the Petition of the 
Reorganization Comnnittee, filed May 9, 1944, and 
in dismissing the action brought independently by 
The Western Pacific Railroad Corporation, in a 
bill numbered 23307-S in said District Court. 

5. ‘The District Court erred in its interpreta- 
tion of the Plan of Reorganization of the debtor 
company, as such interpretation appears in its Or- 
der of September 14, 1944 in that the Court as- 
sumes that the value of the new securities to be 
issued under said Plan is to be measured, not by 
the values fixed thereon by the Commission. but hy 
the market values of such securities, and that such 
securities, when issued to the various creditors en- 
titled thereto under the provisions of the Plan, are 
not to be accepted by said creditors, imeluding The 
Railroad Credit Corporation, in satisfaction of their 
claims, and at the values fixed by the Commission on 
said securities. The Plan provides no other basis 
of value, upon which such securities are to be issued 
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or taken. The adoption of market values as dis- 
tinguished from the values fixed by the Commission 
would destroy the fairness and validity of the allo- 
eation of such securities to all the classes of credit- 
ors entitled to receive them, as such allocation was 
made by the Plan, and affirmed by the Supreme 
Court. 
LEROY R. GOODRICH 
Attorney for The Western 
Pacific Railroad Corp. 


(Affidavit of Service by Mail Attached.) 
[Endorsed]: Filed Nov. 18, 1944. [158] 


In the United States Circuit Court of Appeals, 
Ninth Cireuit 


In the Matter of an Application for an order to 
shorten the record on appeals from an order 
and degree of the United States District Court 
for the Northern District of California, South- 
ern Division, made and entered on September 
14, 1944, in that certain matter in reorganiza- 
tion under the provisions of Section 77 of the 
Bankruptcy Act entitled and numbered in said 
United States Distriet Court, ‘* In the Matter 
of The Western Pacifie Railroad Company, 
Debtor,’’ No. 26591-8S. 

ORDER PERMITTING SHORTENING OF 
RECORD ON APPEAL 


1. The following facts have been made to appear 
+o the court by the verified petition of The Railroad 
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Credit Corporation, a corporation, and. The West- 
er Pacitic Railroad Corporation, a corporation, 
Appellants, from the order and decree of Septem- 
ber 14, 1944 hereinafter referred to: 

On September 14, 1944 the United States District 
Court for the Northern District of California; 
Southern Division made and filed an order and 
decree in that certain matter in reorganization 
under the provisions of Section 77 of the Bank- 
ruptey Act, pending in said court and entitled and 
numbered in said court, ‘‘In the Matter of The 
Western Pacific Railroad Company, Debtor,’’ No. 
26591-S. The Railroad Credit [163] Carporation 
and The Western Pacific Railroad Corporation 
have filed in satd United States Distriet Court 
notices of appeal from portions of said order and 
decree of September 14, 1944 and in cenneetion 
with their said appeals have filed in said United 
States District Court and made their respective 
designations of record on appeal. In and by said 
designations there have been designated for meln- 
sion in the transcript of record on appeal from said 
order and decree of September 14, 1944 certain 
matters heretofore certified to this court and filed in 
the records of this court, in a certain matter on ap- 
peal to this court entitled and numbered on the files 
of this court, ‘‘In the Matter of The Western Pa- 
cific Railroad Company, Debtor, Western Pacific 
Railroad Corporation, a corporation, et al., Appel- 
lants, v. Institutional Bondholders Comittee, et al., 
Appellees,’’? No. 9714 and particularly the items 
specifically designated 2 to 20, both inclusive in 
‘‘The Railroad Credit Corporation’s Designation 
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of Record on Appeal”? and generally designated in 
item 34 of *‘The Railroad Credit Corporation’s 
Designation of Record on Appeal.’’ 

2, And now, on consideration of the foregoing 
matters and good cause appearing therefor, it is 
Ordered: 

(a) In preparing the transeript of record on the 
appeals of The Railroad Credit Corporation and 
The Western Pacifie Railroad Corporation from 
the order and decree of the said United States Dis- 
trict Court made and filed in the said matter No. 
26591-S in said court on September 14, 1944, there 
[164] shall be eliminated items 2 to 20, both inelu- 
sive, specified in ‘‘The Railroad Credit Corpora- 
tion’s Designation of Record on Appeal’? and in 
leu thereof the same items heretofore certified to 
this court and included in the transcript of record 
on appeal in this court in the said matter No. 9714 
in this court shall be deemed part of the transcript 
of record on said appeals from said order and 
decree of September 14, 1944. 

(b) In addition, there shall further be elimi- 
nated from the transcript of record on the said 
appeals from said order and deciee of September 
14, 1944 all other matter heretofcre certified to this 
court and filed in this court in the said matter in 
this court No. 9714, but all of said matter hereto- 
fore included in the transcript of record on appeal 
in said matter No. 9714 shall be deemed a part of 
the transcript of record on the said appeals from 
said order and decree of September 14, 1944. 
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(c) The Railroad Credit Corporation and The 
Western Pacific Railroad Corporation shall file in 
the United States District Court for the Northern 
District of California, Southern Division in the 
said matter No. 26591-S in said court a certified 
copy of this order and the clerk of said United 
States District Court in preparing and certifying 
the transcript of record on said appeals from said 
order and decree of September 14, 1944 shall in- 
elude in said transcript of record a copy of this 
order and when so included, the copy of this order 
shall stand in the place and stead of the matter 
directed by parts 2(a) and 2(b) [165] of this order 
to be eliminated from said transcript on appeal. 

(d) Upon the said appeals of The Railroad 
Credit Corporation and The Western Pacific Rail- 
road Corporation any of the parties may refer to 
any matter heretofore certified to and filed with 
this court in the transcript of record on appeal in 
said matter No. 9714 in this court, or, if they deem 
it desirable, may reproduce any of said matter in 
their briefs or appendices to their briefs, as matter 
ineluded in the transcript on appeal on said appeals 
from said order of September 14, 1944 im the same 
manner and with the same effect as though the 
matters contained in the transcript of record on 
appeal in said matter No. 9714 in this court were 
physically contained in and were physically a part 
of the transcript of record on said appeals from 
said order and decree of September 14, 1944. 
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Dated: Nov. 21, 1944. 
FRANCIS A. GARRECHT 
United States Circuit Judge. 


[indorsed]: Filed Nov. 21, 1944. [166] 


In the District Court of the United States for the 
Northern District of California, Southern 
Division 

No. 26,591-S 


In the Matter of 


THE WESTERN PACIFIC RATLROAD 
COMPANY, 
Debtor. 


ORDER EXTENDING TIME WITHIK WHICH 
TO FILE RECORD ON APPEAL AND TO 
DOCKET ACTION IN CIRCUIT COURT 
OF APPEALS FOR THE NINTH CIRCUIT 

On September 14, 1944, this Court made and en- 
tered in the above entitled action its Order Constru- 
ing the Plan of Reorganizaticn in Various Respects 
and Reconciling Inconsistencies therein. The Rail- 
road Credit Corporation, a party to [167] the above 
entitled action, on October 13, 1944, filed its Notice 
of Appeal from certain portions of the above Order. 

From this Order The Western Pacific Railroad 

Corporation also filed a Notice of Appeal on Oc- 

tober 13, 1944. Due to the extensiveness of the Mat- 

ters to be contained in the Transcript of Record on 

Appeal it is desived that additional time be granted 
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by this Court for the filing of the Record on Appeal 
and for the docketing of the action. 

Good Cause Appearing Therefor, It Is Hereby 
Ordered that appellant The Railroad Credit Cor- 
poration may have to and including December 26, 
1944, within which to file the Record on Appeal and 
to docket the action in the Circuit Court of Appeals 
for the Ninth Circuit. 

And It Is Further Ordered that the Clerk of the 
District Court shall include a copy of this Order 
in the Record on Appeal in the above entitled 
matter. 


Dated: November 22, 1944. 
Ae ST. SURE: 
United States District Judge. 


[Endorsed]: Filed Nov. 22, 1944. [168] 


[Title of District Court and Cause. ] 
No. 26591-S 


ORDER EXTENDING TIME WITHIN WHICH 
THE WHSTERN PACIFIC RAILROAD 
CORPORATION MAY FILE RECORD ON 
APPEAL AND TO DOCKET ACTION IN 
CORCUIT COURT OF APPHALS FOR 
re NINTH CIRCUIT 


Ou September 14, 1944, this Court made and en- 
tered in the above entitled action its Order Con- 
struing the Plan of Reorganization in Various Re- 
spects and Reconciling Inconsistencies [169] 
Therein. The Western Pacific Railroad Corpora- 
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tion, a party to the above entitled action, on Octo- 
ber 13, 1944, filed its Notice of Appeal from certain 
portions of the above Order. From this Order The 
Railroad Credit Corporation also filed a Notice of 
Appeal on October 13, 1944. Due to the extensive- 
ness of the matters to be contained in the ‘Tran- 
seript of Record on Appeal it is desired that addi- 
tional time be granted by this Court for the filing 
of the Record on Appeal and for the docketing of 
the action. 

Good Cause Appearing Therefor, It Is Hereby 
Ordered that appellant The Western Pacific Rail- 
road Corporation may have to and including De- 
cember 26, 1944, within which to file the Record on 
Appeal and to docket the action in the Cireuit 
Court of Appeals for the Ninth Cireuit. 

And It Is Further Ordered that the Clerk of the 
District Court shall include a copy of this Order 
in the Record on Appeal in the above entitled 
matter. 


Dated: November 22, 1944. 
x EF, SiSSURE, 
United States District Judge. 


fMndorsed]: Filed Nov. 22, 1944. [170] 
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In the District Court of the United States, for the 
Northern District of California, Southern 
Division 

No. 26,591-S 
In the Matter of 


THE WESTERN PACIFIC RAILROAD 
COMPANY, 
Debtor. 


CERTIFIED COPY OF STIPULATION FILED 
IN THE UNITED STATES CIRCUIT 
COURT OF APPEALS FOR THE NINTH 
CIRCUIT, AND ORDER ON SAID STIPU- 
LATION, IN RESPECT OF RECORD ON 
APPEAL [171] 


In the United States Cireuit Court of Appeals, 
Ninth Cireuit 
In the matter of certain appeals in the following 
actions now pending in the United States Dis- 
trict Court for the Northern District of Cali- 
fornia, Southern Division: ‘‘In the Matter of 
The Western Pacific Railroad Company, 
debtor,’* Action No. 26591-S, and ‘‘The West- 
ern Pacifie Railroad Corporation v. The Rail- 
road Credit Corporation,’’? Action No, 23307-S 


STIPULATION FOR AN ORDER TO 
SHORTEN THE RECORDS ON APPEAL 
AND TO CONSOLIDATE APPEALS FOR 
BRIEFING, FOR ORAL ARGUMENT 
AND FOR USE OF THE RECORD 


I. 
There is now pending in the United States Dis- 
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trict Court for the Northern District of California, 
Southern Division, an action #26591-S, entitled, 
‘‘In the matter of The Western Pacific Railroad 
Company, debtor’’, a proceeding for reorganization 
of said railroad company under Section #77 of the 
Federal Bankruptey Act. In said action The Rail- 
road Credit Corporation and The Western Pacific 
Railroad Corporation appeared as creditors of the 
debtor. On Mav 9, 1944 the Reorganization Com- 
mittee filed a petition asking the District Court to 
construe the Plan of Reorganization of the debtor. 
A hearing upon said petition was had on June 2, 
1944 in the District Court. 

On September 14, 1944 the District Court made 
an order in said proceeding, construing the Plan 
of Reorganization then before said eourt. 

Fyrom said Order of the District Court. The Rail- 
road Credit Corporation and The Western Pacific 
Railrcad Corporation have filed separate appeals. 
Fach of said appellants has filed [172] its designa- 
tion of record on said appeals. 


II. 

There is now pending in the said District Court 
an action 723307-S, entitled, ‘‘The Western Pa- 
cific Railroad Corporation, plaintiff, vs. The Rail- 
road Credit Corporation, defendant.’’ By stipula- 
tion of plaintiff and defendant the hearing of said 
action, and of a motion by defendant for dismissal 
thereof, was heard by the District Court on June 2, 
1944, and in the same proceeding and upon the same 


showing, evidence and record, except as to plead- 
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ings as the hearing of the aforesaid Petition of the 
Reorganization Committee in action #26591-S. On 
June 19, 1944 the District Court made an order dis- 
missing said action #23307-S. On August 7, 1944 
said District Court filed a judgment therein for 
defendant. 

From this order and from said judgment, The 
Western Pacific Railroad Corporation has appealed 
and has filed its designation of record on appeal. 

JOU. 

It is the desire of both parties to avoid unneces- 
sary duplication of the record in these several ap- 
peals, to save expense and labor and the time of the 
court, in the printing and reading of briefs and in 
the hearing of oral argument in connection 
therewith. 

It Is Therefore Hereby Stipulated by The Rail- 
road Credit Corporation and by The Western Pa- 
eific Railroad Corporation that an Order be made 
by the Circuit Court of Appeals for the Ninth Cir- 
cuit, as follows: 

(a) That the appeals separately filed by The 
Railroad Credit Corporation and The Western Pa- 
eifie Railroad Corporation. on October 13, 1944, in 
the proceeding entitled ‘‘In the Matter of The 
Western Pacifie Railroad Company, debtor.” 
#26591-S, and the [173] appeal filed by The West- 
ern Pacific Railroad Corporation on September 18, 
1944 in the proceeding entitled, ‘*The Western Pa- 
cific Railroad Corporation, plaintiff, vs. The Rail- 
road Credit Corporation, defendant,’ #23307-S be 
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consolidated for briefing and for oral argument, and 
may be heard upon the same record. 

(b) ‘That sinee the action entitled ‘‘The Western 
Paciie Railroad Corporation vs. The Railroad 
Credit Corporation,’’ +23307-8, was determined 
upon the same evidence and record, except as to 
pleadings, and in the same hearing, as the Reorgani- 
zation matter, action #£26591-S, there need not be 
repeated and included in the transeript of record on 
appeal by The Western Pacific Railroad Corpora- 
tion im said plenary action #23307-S any item or 
part of the record on appeal which mav be included 
in the records on appeal in action #26591-8. 

(c) That the transeript of proceedings in the 
District Court on June 2, 1944, and other matters 
of record set forth and designated in the record on 
appeal in either of said actions, may be used or 
referred to by either The Railroad Credit Corpora- 
tion or The Western Pacific Railroad Corporation 
in their briefs, or appendices thereto, or reproduced 
therein, as matter ineluded in the transeript on ap- 
peal in respect to each of the appeals hereby 
consolidated. 

(ad) That The Railroad Credit Corporation and 
The Western Pacific Railroad Corporation shall 
file a certified copy of this stipulation and of said 
order in the United States District Court for the 
Northern District of California, Southern Division, 
in the said matter #26591-S, and in the said matter 
#23307-S8, and that the Clerk of said District Court 
shall include in the transeript of record in each of 
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said actions a copy of this order, in preparing and 
certifying the same. 


Dated: November 27, 1944. 
THE RAILROAD CREDIT 
CORPORATION 
By ARTHUR B. DUNNE 
Its Attorney 
THE WESTERN PACIFIC 
RAILROAD CORPORATION 
By LEROY R. GOODRICH 
Its Attorney [174] 


ORDER TO CONSOLIDATE APPEALS AND 
TO SHORTEN RECORD 


The foregoing Stipulation having been read and 
approved, and 


Good cause appearing therefor, 


It Is so Ordered. 
CURTIS D. WILBUR 
United States Circuit Judge 
A True Copy. 
[Endorsed]: Filed Nov. 28, 1944. Paul P. 
O’Brien, Clerk. 
[Endorsed]: Filed Nov. 29, 1944. [175] 
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fTitle of District Court and Cause. ] 
No. 26591-8 


ORDER EXTENDING TLME WITHIN WHICH 
THE RAILROAD CREDIT CORPORATION 
AND THE WESTERN PACIFIC RAIL 
ROAD CORPORATION MAY FILE REC- 
ORD ON APPEAL AND TO DOCKET AC- 
TtON Th aE eke COURT Of ea 
PEALS FOR THE NINTH CIRCUILE. 


On October 18, 1944, The Railroad Credit Cor- 
poration and The Western Pacific Railroad Corpo- 
ration, parties to the above entitled action, filed 
notices of appeal from certain portions of [176] 
the Order Construing the Plan of Reorganization 
in Various Respects in Reconciling Inconsisten- 
cies ‘herein, made and entered by this Court in 
the above entitled action on September 14, 1944. 
This Court did on November 22, 1944 grant an ex- 
tension of thirty-four (384) days to and including 
December 26, 1944, for the filmg of the record on 
appeal and for the docketing of the action by the 
ebove named appellants. Due to the extensiveness 
of the matters to be contained in the transcript, the 
Clerk of the District Court is unable te prepare 
the transcript of the record on appeal within the 
additional allotted time, and it is desired that an 
additional time of sixteen (16) days to and inelud- 
ing January 11, 1945 be granted by this Court in 
accordance with Rule 73(g¢) of the Federal Rules 
of Civil Procedure for the filme of the record on ap- 
peal and for the docketing of the action in the Cir- 
cuit Court. 
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Good Cause Appearing Therefor, It is Hereby 
Ordered that the appellants, The Railroad Credit 
Corporation and The Western Pacific Railroad 
Corporation, may have to and including January 
11, 1945 within which to file the record on appeal 
and to docket said action in the Circuit Cowt of 
Appeals, Ninth Cireuit. 

It Is Further Ordered that the Clerk of the Dis- 
trict Court shall include a copy of this Order in 
the Record on Appeal in the above entitled mat- 
ber: 


Dated: December 21, 1944. 
A. F. ST. SURE 
United States District Judge 


[Endorsed]: Filed Dee. 21, 1944. 


[Title of District Court and Cause.] 
No. 26591-S8 


AMENDMENT AND SUPPLEMENT TO DEbS- 
IGNATION OF RECORD ON APPEAL OF 
THE RATLROAD CREDIT CORPORATION 


The Railroad Credit Corporation’s Designation 
of Record on Appeal, filed herein on November 16, 
1944, is amended and supplemented as follows: 

Also include in the record on appeal the affidavit 

L178 | 
of Helen Small filed herein on November 16, 19-4. 
and showing service by mail of the Statement of 
Points and the Designation of Record on Appeal 
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of The Railroad Credit Corporation; and copy of 
this Amendment and Supplement to Designation. 

Attached to said affidavit were copies of said 
Statement of Points and said Designation of Rec- 
ord on Appeal. This need not be repeated, but 
there may be substituted for it the following state- 
ment: 

Attached to the original of the foregoing Affidavit 
of Service by Mail as the same was filed were cop- 
ies of the Statement of Points and Designation of 
Record referred to in said Affidavit, which are not 
herein repeated because they appear elsewhere in 
this ‘’ranseript. 


Dated: January 4, 1945. 
EDWARD G. BUCKLAND 
WILLIAM J. KANE 
AUEOieet>: DUNNE: 
Attorneys for The Railroad 
Credit Corporation. 


[Endorsed]: Filed Jan. 4, 19-45. 


vs. Frederick H. Ecker, et al. 193 
[Title of District Court and Cause. ] 
No. 26591-S 


AMENDMENT AND SUPPLEMENT TO DEBS- 
IGNATION OF RECORD ON APPEAL OF 
THE WESTERN PACIFIC RATLROAD 
CORPORATION 


The Western Pacific Railroad Corporation’s Des- 
ignation of Record on Appeal, filed herein on No- 
vember 18, 1944, is amended and supplemented as 
follows: 

Also include in the record on appeal the affidavit 
of T. O. Laine filed herein on November 20, 1944 
showing service by mail of the Statement of Points 
‘ and the Designation of Record on Appeal of The 
Western Pacific Railroad Corporation. Attached 
to said affidavit were copies of said Statement of 
Points and said [180] Designation of Record on 
Appeal. These copies need not be repeated, but 
there may be substituted therefor the following 
statement : | 

‘Attached to the original of the foregomeg affi- 
davit of service by mail, as the same was filed, were 
copies of the Statement of Points and Designation 
of Record referred to in said affidavit which are 
not herein repeated because they appear elsewhere 
in this Transeript.’’ 

Also include in the record on appeal a copy of 
this Amendment and Supplement to Designation. 
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Dated: This 5th day of January, 1945. 
LEROY R. GOODRICH 

Attorney for The Western Pa- 

cific Railroad Corporation. 


[Endorsed]: Filed Jan. 6 1945. [181] 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK 'TO TRANSCRIPT 
OF RECORD ON APPEAL 


J, C. W. Calbreath, Clerk of the District Court 
of the United States, for the Northern District of 
California, do hereby certify that the foregoing 181 
pages, numbered from 1 to 181, inclusive, contain 
a full, true, and correct transeript of the records 
and proceedings in the matter of The Western Pa- 
cific Railroad Company, Debtor, No. 26591-S, as 
the same now remain on file and of record in my 
office. 

I further certify that the cost of preparing and 
certifying the foregoing transeript of record on 
appeal is the sum of Twenty-seven & 75/100 Dol- 
larg and that the said amount has been paid to me 
by the Attorney for the appellant herein. 


In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said District Court at San 
Francisco, California, this 9th day of January 
A. D. 1945. 

[Seal] CLOW. CALBRIEAT EH 

Clerk 
EK. H. NORMAN 
Deputy Clerk [182] 
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fEndorsed}]: No. 10962 United States Cireuit 
Court of Appeals for the Ninth Cireurt. The Rail- 
road Credit Corporation, a corporation, Appellant, 
vs. Frederick EH. Ecker, Frank C. Wright and 
Robert KE. Coulson, the members of the Reorganiza- 
tion Committee, of the Western Pacific Railroad 
Co., Debtor, Appellees, and The Western Pa- 
cific Railroad Corporation, a corporation, Ap- 
pellant vs. The Railroad Credit Corporation, 2 cox- 
poration, Appellee. Transcript of Record. Upon 
Appeals from the District Court of the United 
States for the Northern District of California 
Southern Division. 


Miled January 10, 1945. 
PAUL P. O’BRIEN 
Clerk of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 


196 The Railroad Credit Corp. 


In the United States Cireuit Court of Appeals in 
and for the Ninth Circuit 


No. 16962 


In The Matter of 
THE WESTERN PACIFIC RAILROAD COM- 
PANN. 
Debtor. 
TWO APPEALS: 


THE RAILROAD CREDEBCORPORATION a 
corporation, 
Appellant, 
VS. 


FREDERICK H. ECKER, et al., ete., 
Appellees. 


THE WESTERN PACIFIC RAILROAD COR- 
PORATION, a corporation, 
Appellant, 
VS. 


THE RAILROAD CREDIT CORPORATION, a 
corporation, 
Appellee. 


STATEMENT OF POINTS ON WHICH THE 
RAILROAD CREDIT CORPORATION IN- 
TENDS TO RELY, AND DESIGNATION 
OF PORTIONS OF RECORD TO BE RE- 
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LIED UPON AND APPLICATION FOR 
ORDER IN RESPECT OF ie 
RECORD. 


The Railroad Credit Corporation “=e 
tober 13, 1944 appealed from certain portions” of 
the Order of the District Court of the United 
States, Northern District, Southern Division, made 
and filed on September 14, 1944, in the matter en- 
titled and numbered in said court ‘In the Matter 
of The Westein Pacific Railroad Cornpany, 
Debtor,’ Bankruptcy No. 26591, (beme the Order 
Construing the Plan of Reorganization in Various 
Respects and Reconciling Inconsistencies herein) 
did on the 15th day of November, 1944, serve upon 
all adverse parties by mail a true and correct copy 
of the “Statement of Points on Which Appellant, 
The Railroad Credit Corporation Intends to Rely”’, 
and a true and correct copy of “The Railroad 
Credit Corporation’s Designation of Record on Ap- 
peal’’, the originals of which papers were filed in 
the District Court on the 16th day of November, 
1944, together with an “Affidavit of Service by 
Mail’’, copies of which documents are included in 
the original certified record on appeal m the above 
entitled matter and which appear therein at the 
following pages: 

Statement of Points on Which Appellant, The 
Railvoad Credit Corporation Intends to Rely— 
Page 148—Original Certified Record. 

The Railroad Credit Corporation’s Designation 
of Record on Appeal— inal Certi- 
fied Record. 
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Affidavit of Service by Mail—Page 150—Original 
Certified Record. 

The Railroad Credit Corporation hereby states 
that on this appeal it intends to rely on those points 
set out and designated in the above ‘Statement 
of Points on Which Appellant, The Railroad Credit 
Corporation Intends to Rely.”’ 

The Railroad Credit Corporation further states 
that those dccuments designated in the above ‘*The 
Railroad Credit Corporation’s Designation of Rec- 
ord on Appeal’”’ are necessary for the consideration 
by the court on this appeal. 

Certain of the documents so designated were here- 
tefore certified to the above entitled court in that 
certain matter in the above entitled court entitled 
and numbered in said court ‘‘In the Matter of The 
Western Pacific Railroad Company, Debtor,—W est- 
ern Pacific Railroad Corporation, a corporation, et 
al, Appellants, vs. Institutional Bondholders Com- 
mittee ct al, Appellees,” No. 9714. Heretofore and 
on November 21, 1944, the above entitled court, on 
the application of appellants in this matter, The 
Railroad Credit Corporation and The Western Pa- 
cific Railroad Corporation, made and filed its Or- 
cer, in connection with the present appeals, author- 
izing the elimination from the original certified rec- 
ord on these appeals of all matters heretofore cer- 
tified to this court and contained in the records of 
this court in the said matter in this conrt No. 9714, 
upon the inclusion in the original certified record 
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on these appeals of a copy of said order of this 
court of November 21, 1944, contained in the orig- 
inal certified record on these appeals at page 163 
thereof, and, accordingly, matters contained in the 
record in the said matter in this court No 9714 
have been eliminated from the original certified rec- 
ord on these appeals, and appellant, The Railroad 
Credit Corporation, prays that the said matters so 
inclided in the original certified record on these 
appeals by reference, but physically excluded in 
pursuance of said order of November 21, 1944 and 
contained in the record mm the said matter im this 
court numbered 9714 be not printed, and that this 
court make its order accordingly, and that in said 
order this court grant leave to the parties to make 
reference, or reproduce in their briefs, parts of 
the matter contained m the record in this court im 
the said matter in this court numbered 9714 in the 
same way and with the same effect as though the 
said matters were printed as part of the record 
on these appeals. 


Dated: January 10, 1945. 
EDWARD G. BUCKLAN 
WILLIAM J. KANE 
ARTHUR B. DUNNE 
Attorneys for The Railroad 
Credit Corporation 


Endorsed]: Filed, Jan. 10, 1945. Paul P. 
O’Brien, Clerk. 
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[Title of Cireuit Court of Appeals and Cause. ] 
No. 10962 


ORDER IN RESPECT OF PRENTING ‘OF 
RECORD 


Good Cause Appearing Therefor, It Is Ordered 
that in printing the record on appeals m the above 
entitled matter it shall be necessary to print only 
the matter physically contained in the original cer- 
tified record as certified to this court by the Clerk 
of the United States District Court for the North- 
ern District of California, Southern Division, and 
it shall not be necessary to prmt anv matter there- 
in contained by reference by reason of the order of 
this court of November 21, 1944, a copy of which 
appears in said original certified copy of record, 
and 

It Is Further Ordered that on this appeal any 
of the parties may refer to or reproduce in their 
brief or as appendices thereto any matter appear- 
ing in the record on appeal m this court in the 
matter in this court numbered 9714, and by tef- 
erence incorporated m the record on these appeals. 


Dated: January 10, 1945. 
FRANCIS A. GARRECHT 
United States Circuit Judge 


[Endorsed]: Filed Jan. 11, 1945. Paul P. 
O’Brien, Clerk. 
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[Title of Cireuit Court of Appeals and Cause. ] 
No. 10962 


STATEMENT OF POINTS ON WHICH THE 
WESTERN PACIFIC RAILROAD CORPO- 
RATION INTENDS TO RELY, AND DES- 
IGNATION OF PORTIONS OF RECORD 
TO BE RELIED UPON 


The Western Pacific Railroad Corporation hay- 
ing on October 13, 1944 appealed from certain por- 
tions of the Order of the District Court of the 
United States, Northern District, Southern Di- 
vision, made and filed on September 14, 1944, m 
the matter entitled and numbered in said court ‘‘In 
the Matter of The Western Pacific Railroad Com- 
pany, Debtor,’’ Bankruptcy No. 26591, (being the 
Order Construing the Plan of Reorganization in 
Various Respects and Reconciling Inconsistencies 
Therein) did on the 18th day of November, 1944, 
serve upon all adverse parties by mail a true and 
correct copy of the *‘Statement of Points on Whict: 
Appellant, The Western Pacific Railroad Corpo- 
ration Intends to Rely’’, and a tive and correct copy 
of ‘“‘The Western Pacific Railroad Corporation’s 
Designation of Record on Appeal’, the originals 
of which papers were filed in the District Court 
on the 18th day of November, 1944, and were fol- 
lowed by an ‘ Affidavit of Service by Mail’, filed on 
the 20th day of November, 1944, copies of which 
documents are included in the original certified 
record on appeal in the above entitled matter and 
which appear therein at the following pages: 
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Statement of Points on Which Appellant, The 
Western Pacific Railroad Corporation Intends to 
Rely—Page 158—Original Certified Record. 

The Western Pacific Railroad Corporation's Des- 
ienation of Record on Appeal—Page 153—Original 
Certified Record. 

Affidavit of Service by Mail—Page 159—Original 
Certified Record. 

The Western Pacific Railroad Corporation here- 
by states that on this appeal it mtends to rely on 
those points set out and designated in the above 
“Statement of Points on Which Appellant, The 
Western Pacific Railroad Corporation Intends to 
Rely”’. 

The Western Pacific Railroad Corporation fur- 
ther states that those documents designated in the 
above *‘The Western Pacific Railroad Corporation’s 
Designation of Record on Appeal”? are necessary 
for the consideration by the court on this appeal. 


Dated: This 12th day of January, 1945. 
LEROY R. GOODRICH 
Attorney for The Western 
Pacific Railroad Corpora- 
tion. 


[Endorsed]: Filed Jan. 12, 1945. Paul P. 
O’Brien, Clerk. 


